Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF DEPARTMENT OF
)

PUBLIC SAFETY,
)



)



Petitioner,
)




)


vs.

)

No. 02-1032 PO




)

WILLIAM E. TIEFENBRUNN,
)




)



Respondent.
)

DECISION


William E. Tiefenbrunn’s peace officer license is subject to discipline because Tiefenbrunn solicited sexual conduct from a woman in his custody. 

Procedure


The Director of Public Safety (Director) filed a complaint on June 26, 2002.  We convened a hearing on the complaint on December 18, 2002, and July 21, 2003.  Assistant Attorneys General Theodore A. Bruce and Da-Niel Cunningham represented the Director.  Lee R. Elliott represented Tiefenbrunn.  We overrule Tiefenbrunn’s objection to Petitioner’s Exhibits 15 and 16, the videotape and transcript of Joyce Karrenbrock’s deposition.  The parties filed written argument on November 14, 2003.  

Findings of Fact

1. Tiefenbrunn holds a peace officer license that is and was at all relevant times current and active.  At all relevant times, Tiefenbrunn was a Warren County deputy sheriff.  

I.  KAB

2. On February 4, 1999, Tiefenbrunn went to the house of KAB’s boyfriend in response to a 911 call from KAB.  When Tiefenbrunn arrived, she was wearing only a starter jacket.  She displayed bruises on several parts of her body from a beating by her boyfriend, including her pubic area.  

3. KAB put pants on before leaving with Tiefenbrunn for the sheriff’s office.  Tiefenbrunn suggested that she begin her statement where the final round of her boyfriend’s abuse began, which was after she had been shaving her pubic hair.  In Tiefenbrunn’s office, while photographing KAB’s injuries, Tiefenbrunn asked to see a tattoo in KAB’s pelvic area to distinguish it from bruises.  

4. Tiefenbrunn was aroused, but he did not expose himself to KAB, touch his genitalia, or attempt to touch KAB.  

II.  WLN

5. On September 29, 1999, Deputy Paul Huffmon of the Warren County Sheriff’s Department arrested WLN at her father’s house in the middle of the day under warrants for forgery and passing a bad check.  

III.  LRJ

6. On May 21, 2000, around noon, Tiefenbrunn pulled LRJ over in response to a report of parental kidnapping.  Tiefenbrunn was acquainted with LRJ from an internship and assisting juvenile authorities in taking custody of one of her children.  LRJ had moved to Florida, 

but had returned to take custody of another child.  With her were her child and a male companion.  

7. Tiefenbrunn transported LRJ to the sheriff’s office.  The male companion and child followed separately in LRJ’s car.  Tiefenbrunn sought a statement from LRJ in his office while the male companion and child waited just outside.  

8. Tiefenbrunn’s office had windows to the outside and a window that was unscreened in the door, about eight inches wide and half the length of the door.  He shared the office with five other officers.  Tiefenbrunn initiated a discussion of LRJ’s body piercings and plans for a future tattoo while they were in his office.  They also discussed LRJ’s employment at a “gentlemen’s club” in Florida.  

9. Tiefenbrunn discovered an outstanding warrant for LRJ on a bad check charge in Lincoln County.  Tiefenbrunn and LRJ arranged for LRJ to obtain cash for a bond.  He offered to transport her to a location at which she could do so.  Before making the trip, Tiefenbrunn stated that he would need to use the men’s room.  

10. Tiefenbrunn brought LRJ with him into the men’s room.  He opened his pants, exposed his genitalia, and asked LRJ if she wanted to administer oral sex to him.  She declined.  

11. Tiefenbrunn then transported LRJ and her daughter to obtain the cash for the bond, which was against department policy.  

Conclusions of Law

We have jurisdiction to hear the Director’s complaint.  Section 590.080.1, RSMo Supp. 2002.
  The Director has the burden to prove that Tiefenbrunn has committed an act for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  

The Director cites § 590.135.2(6), which allows discipline for 

Gross misconduct indicating inability to function as a peace officer[.]

Misconduct is the willful doing of a wrongful act.  Grace v. Missouri Gaming Comm'n, 

51 S.W.3d 891, 900 -901 (Mo. App., W.D. 2001).  The term “gross” indicates that either an especially egregious mental state or harm is required.  Duncan v. Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surveyors, 744 S.W.2d 524, 533 (Mo. App., E.D. 1988).  The duties of a peace officer include “maintaining public order, preventing and detecting crimes and enforcing the laws.”  Baer v. Civilian Personnel Div., St. Louis Police Officers Ass’n, 747 S.W.2d 159, 161 (Mo. App., W.D. 1988) (citing Jackson County v. Missouri Bd. of Mediation, 690 S.W.2d 400, 403 (Mo. banc 1985)).

In several instances, the parties cite the same circumstances to assail each other’s credibility.  For example, WLN and LRJ were both charged with criminal offenses.  The Director argues that this shows a pattern to Tiefenbrunn’s exploitation of women within his power.  Tiefenbrunn argues that it shows the witnesses’ lack of credibility and retaliatory motivations.  It is clear to this Commission that there is untruth on all sides.  We look to the record as a whole to discern as closely as we can the events as they actually occurred.  

I.  KAB


The complaint alleges that Tiefenbrunn stroked his penis through his pants while discussing KAB’s tattoo and pubic hair with her.  The only evidence offered on that charge was 

KAB’s testimony, and she testified that she did not see him committing that conduct.  The Director has not carried his burden of proof as to KAB.  

II.  WLN


The complaint alleges that Tiefenbrunn touched WLN’s breasts and vagina through her clothes and inside her clothes, and penetrated her vagina with his finger twice, in the course of an arrest in August or September 1999.  In support of those allegations, the Director offered the testimony of WLN.  The Director argues that WLN’s string of convictions bolster her credibility, in that it explains her reluctance to report Tiefenbrunn’s violations for so long.  WLN’s testimony is that Tiefenbrunn pulled her over and accomplished a protracted sexual assault in mid-day in a residential street in her mother’s driveway, just before her arrest by another officer.  We do not find that testimony credible.  WLN’s arrest records show only one arrest in August and September 1999, which we have described in our findings of fact.  Further, she denied being the upstairs neighbor of LRJ, in contradiction of LRJ’s testimony.  The Director has not carried his burden of proof as to WLN.  

III.  LRJ

The complaint alleges that Tiefenbrunn exposed his genitalia to LRJ and solicited sexual conduct from her.  Tiefenbrunn and LRJ’s accounts diverge as to where the sexual initiative began and re-converge where Tiefenbrunn transported her to get cash for the bond.  Between those events, LRJ alleges that Tiefenbrunn brought her into the men’s room.  Tiefenbrunn alleges that LRJ initiated sexual contact with him in his office and tried to enter the men’s room with him, but that he prevented her. 

We find LRJ’s account more credible.  LRJ demonstrated that she knew the layout of the men’s room interior, including features not visible without being all the way inside.  That 

knowledge finds an explanation in her account, but is impossible under Tiefenbrunn’s.  Tiefenbrunn cites minor discrepancies between her diagram of the layout and another diagram, but the origin of the drawings and circumstances of their drafting – the order in which the features were drawn, their relative scale, the discussion that accompanied their drawing – are sufficiently clear to show that neither is materially inaccurate.  

Tiefenbrunn and LRJ accuse one another of sexual advances in his office.  The proximity of her child and male companion – right outside his door – makes both versions unlikely, as does third party testimony that LRJ was upset and afraid of losing her child.  Equally unlikely is Tiefenbrunn’s account of LRJ’s astronomical mood swing from hyperventilating panic to unbridled sexual desire.  Tiefenbrunn alleges that LRJ initiated sexual contact because she found him attractive.  We find it more likely that if LRJ made any sexual advances, she was merely seeking favorable treatment.  Moreover, if Tiefenbrunn’s account is true, he was at best foolish to transport LRJ, even with her child, especially in violation of department policy.  

Tiefenbrunn argues that if LRJ’s account were true, she would not have accompanied him to obtain the cash for the bond.  We disagree.  It was logical for her to go with Tiefenbrunn and her child to get the bond money so that she could avoid incarceration on the warrant.  Tiefenbrunn also alleges that LRJ later telephoned him for a date before she returned to Florida, but he produced no telephone records to support that allegation.  

Therefore, we have found that Tiefenbrunn exposed his genitals to, and solicited sexual conduct from, LRJ.  Whether LRJ initiated sexual overtures toward him is irrelevant.  Such conduct is gross misconduct proving that Tiefenbrunn cannot function as a peace officer, and it is cause for discipline.  

Summary


Tiefenbrunn’s license is subject to discipline under § 590.135.2(6).  


SO ORDERED on November 26, 2003.



________________________________



CHRISTOPHER GRAHAM



Commissioner

�Statutory references are in the 2000 Revised Statutes of Missouri unless otherwise noted.


�The complaint also cites provisions of § 590.080, RSMo Supp. 2002.  However, the time at issue was before the effective date of that statute.  Section 590.135, RSMo 2000, was effective until August 31, 2001, when it was repealed and § 590.080 became effective.  H.B. 80, 91st Mo. Gen. Assem., 1st Reg. Sess., section A (2001 Mo. Laws 301).  We must apply the substantive law in effect at the time at issue.  Section 1.170; Comerio v. Beatrice Foods Co., 595 F. Supp. 918, 920-21 (E.D. Mo., 1984).  The two statutes differ in that under § 590.135.2(6), it is unnecessary to prove every element of a criminal statute.  
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