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)

ORDER 

Demetria Murff-Thurman (“Thurman”) is subject to discipline because she unlawfully possessed cocaine and tested positive for the controlled substance in a pre-employment drug test.  We grant the State Board of Nursing’s (“the Board”) motion for summary determination in part.  We deny the motion as to whether Thurman’s conduct constitutes incompetence, misconduct, gross negligence, fraud, misrepresentation, or dishonesty in the performance of the functions or duties of a registered nurse (“RN”).
Procedure


On May 6, 2008, the Board filed a complaint seeking to discipline Thurman.  On May 14, 2008, we served Thurman with a copy of the complaint and our notice of complaint/notice of hearing.  Thurman did not file an answer.  On September 5, 2008, the Board filed a motion for summary determination.  On November 26, 2008, Thurman filed a response to the motion.


Our Regulation 1 CSR 15-3.440(3) provides that we may decide this case without a hearing if the Board establishes facts that (a) Thurman does not dispute and (b) entitle the Board to a favorable decision.  The Board cites the request for admissions that it served on Thurman on August 1, 2008.  Thurman did not respond to the request.  Under Supreme Court Rule 59.01, the failure to answer a request for admissions establishes the matters asserted in the request, and no further proof is required.
  Such a deemed admission can establish any fact, or “application of the facts to the law, or the truth of the ultimate issue, opinion or conclusion, so long as the opinion called for is not an abstract proposition of law.”
  That rule applies to all parties, including those acting  pro se.
  Our Regulation 1 CSR 15-3.420(1) applies that rule to this case.


The Board’s request for admissions asks Thurman to admit only the facts in this case – not that these facts constitute cause for discipline under any law.  In any event, statutes and case law instruct that we must “separately and independently” determine whether such facts constitute cause for discipline.
  Therefore, we independently assess whether the facts admitted allow discipline under the law cited.  The following facts are undisputed.
Findings of Fact

1. Thurman is licensed by the Board as an RN.  Thurman’s Missouri license was originally issued on April 15, 1976, and it expires on April 30, 2009.  Thurman’s license was at the relevant times current and active.
2. From on or about September 13, 1993, and including 1994, Thurman was employed as a registered professional nurse by Favorite Nurses, 7255 West 98th Terrace, Overland Park, 
Kansas, 66212.  Sometime between 1994 and February 22, 2005, Thurman ended her employment there.

3. On February 22, 2005, Thurman re-applied for employment with Favorite Nurses.
4. On February 23, 2005, Thurman submitted to a pre-employment drug screen and tested positive for cocaine.
5. On or about February 23, 2005, Thurman possessed cocaine without a valid prescription.
6. Cocaine is a Schedule II controlled substance.

7. On or about April 10, 2005, Thurman’s employment with Favorite Nurses was terminated.

8. By memorandum to the Board dated September 3, 2005, Thurman admitted to prior cocaine use, stating: “I had the misfortune of having a positive drug screen showing cocaine when I took a drug test for Favorite Nurses.  I am not a drug user, but this one time I made a terrible mistake and did try some cocaine at a party during a trying period in my life.”

Conclusions of Law 


We have jurisdiction to hear the complaint.
  The Board has the burden of proving that Thurman has committed an act for which the law allows discipline.
  The Board argues that there is cause for discipline under § 335.066:
2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 21, RSMo, against any holder of any certificate of registration or 
authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:

(1) Use or unlawful possession of any controlled substance, as defined in chapter 195, RSMo, or alcoholic beverage to an extent that such use impairs a person’s ability to perform the work of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *
(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *
(14) Violation of the drug laws or rules and regulations of this state, any other state or the federal government[.
]
Unlawful Possession/Violation of Drug Law – Subdivisions (1) and (14)

The Board argues that Thurman unlawfully possessed cocaine.  Section 195.202
 states:

1.  Except as authorized by sections 195.005 to 195.425, it is unlawful for any person to possess or have under his control a controlled substance.
Section 195.180
 states:

1.  A person may lawfully possess or have under his control a controlled substance if such person obtained the controlled substance directly from, or pursuant to, a valid prescription or order of a practitioner while acting in the course of a practitioner’s professional practice or except as otherwise authorized by sections 195.005 to 195.425.
21 U.S.C. § 844(a) states:

(a) Unlawful acts; penalties

It shall be unlawful for any person knowingly or intentionally to possess a controlled substance unless such substance was obtained directly, or pursuant to a valid prescription or order, from a practitioner, while acting in the course of his professional practice[.]

Thurman admitted that she possessed cocaine without a valid prescription.  She violated the state and federal drug laws, and is subject to discipline under § 335.066.2(1) and (14).
Professional Standards – Subdivision (5)


The Board argues that Thurman’s conduct constitutes incompetence, misconduct, gross negligence, fraud, misrepresentation, and/or dishonesty in the performance of the functions or duties of an RN, which is cause for discipline under § 335.066.2(5).


When referring to an occupation, incompetence relates to the failure to use “the actual ability of a person to perform in that occupation.”
  It also refers to a general lack of, or a lack of disposition to use, a professional ability.
  Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.


Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  It necessarily includes dishonesty, which is a lack of 
integrity or a disposition to defraud or deceive.
  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.
  


In order to find cause for discipline under § 335.066.2(5), Thurman must have been acting “in the performance of the functions or duties” of an RN.  These functions and duties are set forth in § 335.016(11):
“Professional nursing”, the performance for compensation of any act which requires substantial specialized education, judgment and skill based on knowledge and application of principles derived from the biological, physical, social and nursing sciences, including, but not limited to:
(a) Responsibility for the teaching of health care and the prevention of illness to the patient and his or her family;
(b) Assessment, nursing diagnosis, nursing care, and counsel of persons who are ill, injured or experiencing alterations in normal health processes;
(c) The administration of medications and treatments as prescribed by a person licensed by a state regulatory board to prescribed medications and treatments;
(d) The coordination and assistance in the delivery of a plan of health care with all members of a health team;
(e) The teaching and supervision of other persons in the performance of any of the foregoing[.]


We have found that merely taking a pre-employment drug test as part of an employment application process is not acting in the performance of the functions or duties of a nurse.
  The Board argues that by working after the positive drug test, Thurman violated professional standards.  But the Board’s complaint does not allege that she worked as an RN on the day of the 
drug test or any time afterwards.  To the contrary, the Board’s complaint alleges that Thurman was terminated on the same date she took the test.

The Board has failed to establish undisputed facts that would entitle it to a decision on whether there is cause for discipline under § 335.066.2(5).  We deny the motion for summary determination as to this cause for discipline.

Summary


We grant the motion for summary determination in part and determine that Thurman is subject to discipline under § 335.066.2(1) and (14).  We deny the motion as to whether she is subject to discipline under § 335.066.2(5).  The Board shall inform us by December 17, 2008, whether it will proceed to the hearing with the remainder of its complaint.

SO ORDERED on December 9, 2008.



________________________________
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