Before the

Administrative Hearing Commission

State of Missouri

RICHARD & MARY THORSEN,
)



)



Petitioners,
)




)


vs.

)

No. 11-0663 RV



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


Richard and Mary Thorsen (“the Thorsens”) are not entitled to a refund for the fees paid to register their motor vehicle.
Procedure


On April 15, 2011, the Thorsens filed a complaint seeking a refund of fees paid for registering their 2010 Mercury motor vehicle.  The Director of Revenue (“Director”) filed an answer and motion for decision on the pleadings on May 18, 2011.  The Thorsens responded to the Director’s motion on May 31, 2011.  The Director replied to the Thorsens’ response on 
June 14, 2011.

Regulation 1 CSR 15-3.446(3) provides: 

A decision on the pleadings is a decision without hearing based solely on the complaint and the answer.  The commission may grant a motion for decision on the pleadings if a party’s pleading, taken as true, entitles another party to a favorable decision.

Facts Taken as True for Purposes of Ruling on the Motion

Based upon the complaint,
 which we take as true for purposes of ruling on the motion for decision on the pleadings, we find the following facts.  


1.
On October 19, 2009, the Thorsens purchased a 2010 Mercury motor vehicle.  

2.
On October 21, 2009, the Thorsens registered their motor vehicle with the Director for one year and paid a registration fee of $33.25 for plates set to expire in November 2010.  The Thorsens also paid an agent fee of $3.50 and a plate re-issuance fee of $2.78.

3.
On May 3, 2010, the Thorsens surrendered their license plates for the 2010 Mercury motor vehicle to obtain personalized license plates for the motor vehicle.  The Thorsens were charged a registration fee of $8.50 for the personalized plates set to expire in July 2010, but received a credit against the new registration fee in the amount of $8.50 for the period of time remaining on their original registration.  The Thorsens also paid an agent fee of $3.50 and a plate re-issuance fee of $4.25.

4.
The Thorsens subsequently applied to the Director for a refund of registration fees, which the Director denied on March 25, 2011.
Conclusions of Law

This Commission has jurisdiction over appeals from the Director’s final decisions.
  The Thorsens have the burden to prove their entitlement to a refund.
  Our duty is not merely to review the Director's decision, but to independently apply existing law to the facts and render the ultimate administrative decision.
  


The Thorsens assert that they were overcharged registration fees because they paid registration fees twice for the months of July, August, September, and October of 2010.  The Thorsens point to the credit allowed by § 301.110.  The Director argues that neither § 301.110 nor any other provision of law authorizes her to issue a refund under these circumstances.  The Director is correct.

A refund is a limited waiver of sovereign immunity and is not allowed unless expressly permitted by statute.
  “When a state consents to be sued, it may be proceeded against only in the manner and to the extent provided by the statute; and the state may prescribe the procedure to be followed and such other terms and conditions as it sees fit.”
  We find no provision of law entitling the Thorsens to a refund of registration fees under these circumstances.


Section 301.110 provides:

1.  Whenever the director shall determine from an increase or decrease in the number of registrations of all types of motor vehicles in any given month that the volume of clerical work of registration of all types of motor vehicles in such month has become so disproportionate to the volume of work in the remaining registration periods as to render the system burdensome or inefficient, he is authorized and empowered to change the registration period of any number of motor vehicles, other than commercial motor vehicles, as may be necessary to increase or reduce the volume of registration in one or more periods by advancing the renewal date and shortening the registration period of such motor vehicles.

2.  The shifting of registration periods shall be accomplished by notifying the registrants of the change, and giving them credit for that portion of the registration period not yet elapsed.  In such instances the director shall order the registrant to surrender the license plates and registration certificate held by him and shall assign and issue, without cost to the owner, new plates and a registration certificate designating the new registration expiration date.

The Thorsens’ reliance on § 301.110 is misplaced for several reasons.  Section 301.110 only applies to situations in which the Director initiated a change in the registration period and ordered registrants to surrender their plates and registration in order to receive plates with a new registration period assigned by the Director.  The Thorsens initiated a change in their registration period by voluntarily surrendering their plates to obtain personalized license plates that had a different registration period.  The registration period for the Thorsens’ personalized plates was not the result of a change by the Director in the period after the Thorsens obtained the plates.  The July expiration was pre-established by the Director’s regulations and was expressly stated on the registration paperwork received by the Thorsens at registration.
  Moreover, § 301.110 only provides for a credit rather than a refund of the registration fees.  Finally, we note that the Thorsens were granted a credit for the surrendered plates equal to the entire registration fee charged for their personalized plates.

We find no provision of law allowing a refund to the Thorsens under these circumstances.  Neither the Director nor this Commission can change the law.
  Therefore, we deny the Thorsens’ application for a refund of registration fees.

Summary

The Thorsens are not entitled to a refund of registration fees.

SO ORDERED on June 17, 2011.



________________________________



KAREN A. WINN 



Commissioner

�The Thorsens’ complaint includes copies of the Director’s final decision, the Thorsens’ registration paperwork, and an e-mail with the text of a statute.  For purposes of the Director’s motion, we consider these documents part of the Thorsens’ complaint and accept the factual allegations in the documents as true.  


�Section 621.050.  Statutory references are to RSMo 2000, unless otherwise noted.


�Id.


�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  


�Community Fed. Sav. & Loan Ass’n v. Director of Revenue, 796 S.W.2d 883, 885 (Mo. banc 1990).  


�State ex rel. Brady Motorfrate, Inc. v. State Tax Comm’n, 517 S.W.2d 133, 137 (Mo. 1974).  


�We note that § 301.140, RSMo Supp. 2010, permits the transfer of license plates from one vehicle to another and for a credit for unused portions of a registration fee paid on surrendered plates to be applied against the registration fee for a new vehicle.  The Thorsens’ situation is different because they surrendered their plates to obtain new plates for the same vehicle.  Nevertheless, even when a credit under § 301.140 is permitted, § 301.140, RSMo Supp. 2010, expressly provides that no refund shall be made on the unused portion of any license plates surrendered for such credit.  Only § 301.121, RSMo 2010, provides for a refund of certain amounts paid when a license plate is surrendered.  This section, however, does not apply to the Thorsens because it only applies to commercial vehicles registered in excess of fifty-four thousand pounds.





�See Regulation 12 CSR 10-23.100; and Petitioners’ Complaint, at 4.


�Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).  
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