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DECISION


Michael K. Thornton is subject to discipline for making sexual advances on and sexual contacts with his patients.  

Procedure


The State Board of Registration for the Healing Arts (Board) filed a complaint on April 4, 2002.  It filed an amendment to the complaint by interlineation on November 21, 2002, dismissing the charges in Counts X and XI relating to section 334.100.2(4)(b).  


On October 10, 2002, the Board filed a Motion for Remedy for Failure to File Answer.  In that motion, the Board also sought enforcement of the request for admissions that it served on Thornton, to which he made no good faith answer, though our Regulation 1 CSR 15-2.420(1) required him to do so.  We gave Thornton until October 28, 2002, to respond to the motion.  After he failed do so, we ordered Thornton to serve a response in good faith to the Board’s 

request for admissions and to file an answer to the complaint in compliance with our regulations, or face the possibility of sanctions.  On November 13, 2002, Thornton responded to our order by stating that he would not comply.  On November 15, 2002, the Board filed another motion for a remedy.  To assist in our determination of the proper remedy, we ordered the Board to file a copy of the request for admissions on November 18, 2002.  The Board complied with our order that same day.  Also on November 18, 2002, the Board filed a Motion to Proceed with Summary Determination.  


Thornton has made it clear that he has no intention of complying with our regulations or orders, and that he intends to present no defense to the Board’s complaint.  Our file shows that he had the representation and advice of counsel throughout this case until November 20, 2002.  Therefore, we now grant the Board’s motions for a remedy and treat them as motions for summary determination.  


Pursuant to section 536.073.3, 
 our Regulation 1 CSR 15-2.450(4)(C) provides that we may decide this case without a hearing by summary determination if any party establishes facts that no party disputes and entitle any party to a favorable decision.
  The unanswered request for admissions establishes the facts material to the complaint.  Under Supreme Court Rule 59.01, the failure to answer a request for admissions establishes the matters in the request conclusively.  The party making the request is entitled to rely upon the facts asserted in the request, and no further proof is required.  Killian Constr. Co. v. Tri-City Constr. Co., 693 S.W.2d 819, 827 (Mo. App., W.D. 1985).  Such a deemed admission can establish any fact, or “application of the facts to the law, or the truth of the ultimate issue, or opinion or conclusion[.]”  Briggs v. King, 714 S.W.2d 694, 697 (Mo. App., W.D. 1986).   


The deemed admissions establish the following facts beyond any genuine issue.
 

Findings of Fact

1. Michael Kent Thornton, M.D., is licensed by the Board as a physician, License No. MDR9J04, which was first issued on July 20, 1989.  Thornton’s certificate of registration is current, and was current and active at all times mentioned herein.  Thornton’s entire practice consisted of obstetrics and gynecology at all times mentioned herein.

Count I

2. On December 14, 2000, Thornton had an appointment to see Patient #1 in his office at 4:00 p.m. for irregular bleeding.  This was Patient #1's second visit after the delivery of her child.  

3. Patient #1 went to the appointment, was taken to an examination room by one of Thornton’s nurses, and was told to undress from the waist down for an ultrasound.  Thornton’s nurse left the room and did not return during the visit.  Thornton inappropriately began to speak with Patient #1 about sexual conduct, including bisexuality, anal sex, and oral sex.  

4. Around 5:00 p.m., Thornton asked Patient #1 to come back to his personal office.  By 5:00 p.m., all of Thornton’s employees had either left the medical office or were in the process of leaving.  Patient #1 confided in Thornton that she was feeling depressed.  Thornton replied that Patient #1 should increase the number of her sexual partners.  In his personal office, Thornton continued to speak to Patient #1, in an inappropriate manner, about sex, including suggesting that she increase her sexual activity.  

5. At 6:00 p.m., Thornton began showing unsolicited nude pictures of himself and nude pictures of women to Patient #1.  Thornton also suggested that Patient #1 and her husband accompany Thornton and his wife to an adult entertainment club in Centreville, Illinois.  

6. At 7:00 p.m., Patient #1 finally told Thornton that she had to leave.  As Patient #1 was leaving, Thornton inappropriately touched her bottom and attempted to touch her breasts.  

7. The next day, Thornton called Patient #1 at her work and asked why she had not called about their conversation from the night before regarding the adult entertainment club, and asked Patient #1 if she and her husband had decided to go.

Count II

8. Patient #2 was referred to Thornton by her employer for care and treatment during her first pregnancy.  

9. On May 16, 2000, Patient #2 had her first appointment with Thornton.  During Patient #2's third monthly patient visit, Thornton pulled up Patient #2's shirt, pulled down her bra, and began feeling her breasts.  After Patient #2 asked Thornton why he was feeling her breasts, Thornton replied that he was checking for colostrum.  Beginning with this third monthly visit, Thornton began talking to Patient #2 about sex.  Patient #2 never brought up any talk of sex.  

10. During patient visits, Thornton gave Patient #2 inappropriate and unsolicited advice regarding sex.  Thornton suggested that Patient #2 pose nude on the internet or become an exotic dancer.  Also during patient visits, Thornton suggested that Patient #2 go to adult entertainment clubs and increase the number of her sexual partners.

Count III

11. On November 2, 2000, Patient #3 went to her only appointment with Thornton for the care and treatment of her pregnancy.  Patient #3 arrived at Thornton’s office on time at 4:30 

p.m. and was taken to the exam room by a receptionist around 5:00 p.m.  By 5:00 p.m., the only people left in Thornton's office were Thornton, Patient #3, and one receptionist.  The receptionist waited outside the exam room while Thornton and Patient #3 were alone in the exam room.

12. Thornton asked Patient #3 if she was married.  Patient #3 replied that she was widowed.  Thornton asked Patient #3 how she met her husband.  Patient #3 replied that she met her husband on the internet.  Thornton then poked his head through the exam room door and told the only remaining receptionist that she could go home.  

13. Thornton then began to talk about sharing sexual partners, having group sex, couples having sex together, anal sex, oral sex, homosexual sex, and other topics concerning sex.  Thornton said that the internet brought about an increase in such sexual activity mentioned above.  Thornton then told Patient #3 that he was the webmaster of two pornographic websites.  Thornton told Patient #3 that she should increase the number of her sexual partners.  

14. Patient #3 remained silent as Thornton talked about sex and the internet.  As Thornton talked about sex, Patient #3 felt scared and vulnerable because she was only wearing a tissue paper towel and knew that she and Thornton were the only two people in the office at the time.  Although the actual medical exam lasted only ten minutes, Patient #3 was kept at Thornton's office until 7:30 p.m.  Thornton did not wear gloves while performing the medical examination.

Count IV

15. Patient #4 went to see Thornton for the care and treatment of her pregnancy in August 1998.  Patient #4 was not married at the time.  On Patient #4's first patient visit with Thornton, he took a photograph of Patient #4 for her chart.  No other person was present in the exam room during any of Patient #4’s patient visits.

16. During the first patient visit, Thornton discovered that Patient #4 was not married and did not have a boyfriend.  Thornton told Patient #4 that she needed to have sex.  Thornton asked Patient #4 how many sexual partners she had had.  Thornton continued to talk to Patient #4 about sex, including threesomes.  Thornton asked Patient #4 why her pubic area was partially shaved.  

17. During the second or third patient visit, Thornton told Patient #4 that she needed to have a boyfriend.  No one else was present in the exam room at this time.  Thornton talked about sex again during this patient visit as well as every visit that Patient #4 had with Thornton.

18. Thornton’s talk of sex was unsolicited and inappropriate.  Patient #4 felt uncomfortable when Thornton talked about sex, but felt too vulnerable to say or do anything to get him to stop.

Count V

19. Patient #5 began to see Thornton for the care and treatment of chronic pelvic pain in June 1999.  

20. Thornton stated on several occasions during patient visits that Patient #5’s breasts looked good in a sweater.  Thornton asked both Patient #5 and Patient #5’s husband how many sexual partners that they had been with.  Thornton also asked Patient #5 and Patient #5’s husband if they had shared sexual partners with other couples.  Thornton told Patient #5 that sharing partners has helped other couples with their relationships.  Patient #5 felt that Thornton was attempting to have sex with both herself and her husband.  

21. Thornton took pictures of Patient #5’s breasts while Patient #5 was topless during the patient visit and exam.  Thornton claimed that the pictures were for teaching purposes and research.  

Count VI

22. On August 7, 2000, Patient #6 began to see Thornton for the care and treatment of her pregnancy.

23. During Patient #6's first visit, Thornton discussed sexual matters and told Patient #6 that both Thornton and his wife were swingers.  Patient #6's first patient visit with Thornton lasted over two hours.  No one else was present in the exam room during this visit.  Thornton told Patient #6 about his lifestyle regarding swinging and sex.  Thornton told Patient #6 that she should not tell anyone about Thornton’s lifestyle.

24. Patient #6’s second visit with Thornton lasted over one hour.  No one else was present in the exam room during this patient visit.  Thornton told Patient #6 that she should go places with Thornton and his wife socially.  Thornton, during patient visits, told Patient #6 how sexy and clean Thornton’s wife was.  Thornton told Patient #6 that both he and Patient #6 should take photographs.  Thornton showed Patient #6 pornographic pictures of his wife during this patient visit.  

25. During the October 2000 patient visit, Patient #6 complained that her job was too far away.  Thornton offered Patient #6 a job in his office, and she started the next day.  Thornton wrote a false letter on behalf of Patient #6 stating that she was in pre-term labor as an excuse to leave her job.  Patient #6 remained Thornton’s employee until the day before she went to the hospital for delivery.  Patient #6 remained Thornton’s patient throughout the course of her employment with Thornton.  Thornton stopped wearing gloves when performing medical exams on Patient #6 after she became an employee.  

26. During Patient #6's first day of work with Thornton, only Patient #6 and Patient #9, also Thornton’s employee, were in Thornton’s office.  Thornton called the office from home and told Patient #9 to bring Patient #6 to his house, along with some medical records.  At his home, 

Thornton showed Patient #6 and Patient #9 pictures of his pornographic website, known as “The Intersection.”  Thornton then led Patient #6 and Patient #9 to his guest bedroom, pulled down Patient #6’s pants, and performed oral sex on Patient #6.  After Thornton performed oral sex on Patient #6, Patient #6 and Patient #9 went to lunch and went back to Thornton’s office.  Later in the day, after Patient #6 left the office, Thornton went and told Patient #6 that next time it would be her turn to perform oral sex on him.

27. After a few weeks, Thornton added the cropping of photos for his pornographic websites to Patient #6’s job duties.  Patient #6 complied with Thornton’s added job duties out of fear of losing her job.

Count VII

28. Patient #7 began to see Thornton for the care and treatment of her pregnancy in December 1998.  Patient #7 became Thornton’s employee in February 2000.  After becoming Thornton’s employee, Patient #7 remained Thornton’s patient.  Thornton never wore gloves when performing vaginal exams on Patient #7.

29. On Patient #7’s first day of work, Thornton showed her nude pictures of his wife and the three nude women from his pornographic website known as “The Intersection.”  Soon after Patient #7’s first day of work, while Patient #7 was at work in Thornton’s office, Thornton began to talk to Patient #7 about sex and swinging.  

30. On April 2000, Patient #7 underwent breast enlargement surgery.  After Patient #7’s breast enlargement, Thornton asked Patient #7 to pose nude for the internet.  

31. In May 2000, Patient #7 was at work in Thornton’s office, sitting on the ground in order to organize some files.  As Patient #7 was on her knees, in the process of standing up, Thornton grabbed Patient #7 with one hand on Patient #7’s back and the other hand grabbing her hair.  As Thornton was grabbing Patient #7, he had an erection with his penis projecting out of 

his unzipped pants.  Thornton attempted to force Patient #7 to perform oral sex on him.  Patient #7 ran out of the office and quit her job a few days later.

Count VIII

32. On June 7, 1999, Patient #8 began to see Thornton for the treatment of a possible yeast infection.  Patient #8 was 16 years old at this time.  No one else was ever present in the exam room during Patient #8’s patient visits.  Thornton never wore gloves when performing medical exams on Patient #8.  

33. During Patient #8’s first appointment with Thornton, he talked a lot about sex, including asking Patient #8 how many sexual partners she had been with.  Thornton asked Patient #8 how many times she had had sex and the number of sexual positions she had been in.  Thornton inappropriately brought up this unsolicited talk about sex.  

34. During a later patient visit, Thornton told Patient #8 that she was so clean that Thornton could eat off of her.  Thornton asked Patient #8 if she had been sexually active with other women.  

35. On October 16, 1999, Patient #8 became Thornton’s employee.  Patient #8 continued to be Thornton’s patient throughout her employment with Thornton.  

36. Although Patient #8 was to be off work at 5:00 p.m., she would often stay until 7:00 p.m. because Thornton would keep her at the office talking about pornography and sex.  Thornton showed Patient #8 nude pictures of his wife and his pornographic websites.  

37. In November 2000, when Patient #8 was 17 years of age, Thornton offered Patient #8 money to pose for photos for his pornographic sex website.  

38. When Patient #8 was 17 years old, Thornton and his wife took Patient #8 to an adult entertainment club.  

39. In July 2000, after work one day, Thornton told Patient #8 about a dream he had where he and Patient #8 were engaged in sexual intercourse.

Count IX

40. Patient #9 became Thornton's patient for the care and treatment of her pregnancy.  Thornton never wore gloves when performing vaginal exams on Patient #9.

41. After delivery, during her six-week post partem visit, Patient #9 told Thornton that she was feeling depressed.  Thornton offered Patient #9 a job in his office during this visit.  Thornton also invited Patient #9 to dinner at his house that night after this visit.  During the six-week post partem visit, Thornton showed pornography to Patient #9 from the computer in his personal office.  

42. Patient #9 continued to be Thornton's patient throughout her employment with him.  Thornton engaged in sexual intercourse on numerous occasions with Patient #9 while Patient #9 was his employee.  Thornton engaged in sexual activity on numerous occasions and at the same time with Patient #9 and Thornton’s wife.  Thornton engaged in sexual activity with Patient #9 and at the same time with another of one of Thornton’s employees.

43. Thornton set up a pornographic website known as “Shaley’s,” specifically for nude photographs of Patient #9, while Patient #9 was Thornton’s employee.  Thornton paid money to Patient #9 so that she would allow him to photograph her in the nude to post the pictures on the “Shaley’s” website while Patient #9 was an employee in his medical office.

Count X

44. Patient #10 began to see Thornton for the care and treatment of her pregnancy in March 2000.  No one else was ever present in the exam room during Patient #10’s visits.  

45. During Patient #10’s first appointment with Thornton, Patient #10 confided to Thornton that she used marijuana and methamphetamine regularly.  Patient #10 also confided to Thornton that she was not sure whether she wanted to have the baby.  

46. Approximately two or three weeks after Patient #10’s first appointment, Thornton called Patient #10 to set up a second visit.  During Patient #10’s second visit with Thornton, in the exam room, Thornton suggested that Patient #10 pose nude for his pornographic website in order to earn money.  

47. Also during Patient #10’s second visit, Thornton asked Patient #10 if the reason for her smoking marijuana was to sexually stimulate herself.  Also during Patient #10’s second visit, Thornton asked Patient #10 if she had ever been sexually active with other women.  Thornton also asked Patient #10 if she enjoyed having anal sex and invited Patient #10 and her boyfriend to accompany Thornton and his wife to adult entertainment clubs.  Thornton failed to wear gloves during this exam.
48. At the end of the exam, Patient #10 was sitting up and crying in the exam room because she was not sure whether she wanted to have her baby.  At this point, Thornton told Patient #10 that he had to leave the exam room because he was sexually stimulated by her physical appearance.
Count XI
49. Patient #11 began to see Thornton for the treatment of an ovarian cyst in August 1999.  In August 1999, Patient #11 was 17 years of age.  Thornton had Patient #11 return for follow up patient visits every one to three months.  

50. Each time Patient #11 went to see Thornton, he would remain in the room and watch as she undressed and dressed.  With the exception of Patient #11’s final two visits with 

Thornton, no one else was ever present in the exam room during patient visits.  Thornton failed to wear gloves on every medical exam that he performed on Patient #11.

51. During one patient visit, Thornton assisted Patient #11 with putting on her underwear after the exam was completed.  Patient #11 did not ask for assistance in putting on her underwear and felt uncomfortable by Thornton’s unsolicited assistance.

52. Thornton did not always provide Patient #11 with a paper gown to wear in the exam room.  During these visits, Patient #11 was naked in the exam room with Thornton.

53. During patient visits, Thornton would talk to Patient #11 for a very long time regarding sex, including asking the number of sexual positions that Patient #11 had performed and whether Patient #11 would perform bisexual acts.  

54. During a patient visit, Thornton asked Patient #11 her favorite sexual position, whether she liked being tied up, whether she liked anal sex, and whether she liked having two sexual partners at once.

55. Thornton asked Patient #11 if she would dance naked at an adult entertainment club. Thornton asked Patient #11 how many sexual partners she had been with.  Thornton commented that he thought Patient #11’s vagina looked nice.  

56. Patient #11 started feeling uncomfortable in Thornton’s presence and brought Friend #1 to the June 2000 visit.  Patient #11’s June 2000 visit was for the care and treatment of her pregnancy.  During this visit, Patient #11 had Friend #1 accompany her to the exam room.  

57. During this patient visit, Thornton told Friend #1 that she should send nude pictures to Playboy magazine.  Thornton also stated that he takes nude photographs.  Thornton volunteered to take pictures of Patient #11 and Friend #1 for Playboy magazine.  Thornton advised Friend #1 to get false documents regarding her age because she was only 16 years of age at the time.  Thornton showed pictures of nude women to Patient #11 and Friend #1. 

58. Patient #11 brought her friend, Friend #2, to the August 2000 visit.  The August 2000 visit was Patient #11’s final patient visit with Thornton.  Patient #11 had Friend #2 accompany her to the exam room.  

59. Thornton asked Patient #11 many questions about sex.  Thornton advised both Patient #11 and Friend #2 to begin dating older men.  Friend #2 was 16 years of age or younger at the time.  Thornton advised Friend #2 that she and her boyfriend should consider having sex simultaneously with Patient #11.  Thornton advised Patient #11 to get a vibrator.  

60. After the exam, as Patient #11 and Friend #2 were leaving the office, Thornton told them that he could have sex with both of them for two hours before achieving orgasm.  Thornton also told both Patient #11 and Friend #2 that he expected confidentiality from them regarding everything that he had spoken of during the exam.  Thornton threatened both Patient #11 and Friend #2 with a lawsuit if they did not keep his remarks confidential.  

61. After Patient #11 and Friend #2 had gone outside the office, Thornton called Patient #11 back into the office.  At this time, Thornton told Patient #11 that she and Friend #2 had given him an erection.

62. All of Thornton's talk of sex and pornography was unsolicited and brought up by Thornton.

Count XII

63. Patient #12 went to Thornton for the care and treatment of her pregnancy.  

64. Patient #12 was about five weeks pregnant when she first went to see Thornton on December 5, 2000.  Thornton recommended to Patient #12 that she have an abortion.  Thornton spoke to Patient #12 for two hours to convince her to have an abortion.  Thornton called Patient #12 irrational and irresponsible for not having an abortion.  Thornton then gave Patient #12 an unwanted referral form for an abortion.

65. During the same patient visit, Thornton told Patient #12 that she needed to go out and have fun.  Thornton asked Patient #12 if she went to adult entertainment clubs.  During the same patient visit, Thornton told Patient #12 that he and his wife went to clubs with other couples.  Patient #12 left Thornton’s office feeling distraught.

66. During another patient visit with Thornton, Thornton told Patient #12 that the baby was not growing and that the pregnancy was not viable.  Thornton then began talking about sex.  Patient #12 brought the conversation back to her pregnancy.

Conclusions of Law


We have jurisdiction to hear the Board’s complaint against Thornton’s surrendered license.  Section 334.100.2.  The Board has the burden to prove that Thornton has committed an act for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  The Board cites section 334.100.2, which allows discipline for:

(4) Misconduct, fraud, misrepresentation, dishonesty, unethical conduct or unprofessional conduct in the performance of the functions or duties of any profession licensed or regulated by this chapter, including, but not limited to, the following: 

*   *   *

(i) Exercising influence within a physician-patient relationship for purposes of engaging a patient in sexual activity; 

*   *   *

(5) Any conduct or practice which is or might be harmful or dangerous to the mental or physical health of a patient or the public; or incompetency, gross negligence or repeated negligence in the performance of the functions or duties of any profession licensed or regulated by this chapter.  For the purposes of this subdivision, “repeated negligence” means the failure, on more than one occasion, to use that degree of skill and learning ordinarily used under the same or similar circumstances by the member of the applicant's or licensee’s profession; 

*   *   *

(18) Failure or refusal to properly guard against contagious, infectious or communicable diseases or the spread thereof; maintaining an unsanitary office or performing professional services under unsanitary conditions; or failure to report the existence of an unsanitary condition in the office of a physician or in any health care facility to the board, in writing, within thirty days after the discovery thereof[.]

Those provisions were in effect at all times relevant to the complaint.   


In Counts I through XII the Board argues, and Thornton admits, that his sexually inappropriate comments and conduct with regard to each respective patient constituted misconduct, unethical conduct, and unprofessional conduct in the performance of the functions and duties of a physician.  


In Counts I through XII the Board argues, and Thornton admits, that his inappropriate sexual conduct and comments with regard to each respective patient constituted conduct or practice that is or might be harmful or dangerous to the physical health of each respective patient.

In Counts I, II, II, IV, V, VI, VII, VIII, and XI the Board argues, and Thornton admits, that his inappropriate sexual conduct and comments with regard to each respective patient also constituted conduct or practice that is or might be harmful or dangerous to the mental health of each respective patient.

In Counts I through XII the Board argues, Thornton admits, and we conclude, that Thornton is subject to discipline under section 334.100.2(4), (4)(i), and (5).  

In Counts III, VI, VII, VIII, IX, X, and XI the Board argues, Thornton admits, and we conclude, that Thornton is also subject to discipline under section 334.100.2(18).  

Summary


We conclude that Thornton is subject to discipline on all charges.  We cancel the hearing.  


SO ORDERED on November 25, 2002.



________________________________



KAREN A. WINN



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri.





�Our Regulation 1 CSR 15-2.230(2) provides that we may extend the time for filing a motion.


�Thornton’s letter dated April 22, 2002, states that he will not participate in his own defense, though he  claims to possess evidence that could vindicate him.  An issue of fact is “genuine” only if it “is real, not merely argumentative, imaginary or frivolous.”  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  
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