Before the

Administrative Hearing Commission

State of Missouri

MISSOURI REAL ESTATE APPRAISERS
)

COMMISSION,
)



)



Petitioner,
)




)


vs.

)

No. 03-1897 RA




)

PHILLIP D. THOMAS,
)




)



Respondent.
)

DECISION


Phillip D. Thomas is subject to discipline for including false and misleading statements in an appraisal; for using comparable sales that were in superior condition to the property being appraised; for using market rents for properties that were in superior condition compared to the property being appraised; and for failing to comply with uniform standards.  He is also subject to discipline because another state disciplined his certificate for reasons that would be grounds for discipline in Missouri.

Procedure


On September 15, 2003, the Missouri Real Estate Appraisers Commission (“the MREAC”) filed a complaint seeking to discipline Thomas.  On June 23, 2004, Thomas was served a copy of the complaint, notice of complaint/notice of hearing, Petitioner’s first request for admissions, and our order dated March 19, 2004, by personal service.  We held a hearing on 

September 28, 2004.  Assistant Attorney General Samantha Anne Harris represented the MREAC.  Although notified of the time and place of the hearing, neither Thomas nor anyone representing him appeared.  The matter was ready for our decision on December 14, 2004, the date the last brief was due.


The MREAC admitted into evidence the request for admissions that it served on Thomas on June 23, 2004.  Under Supreme Court Rule 59.01, the failure to answer a request for admissions establishes the matters asserted in the request, and no further proof is required.  Killian Constr. Co. v. Tri-City Constr. Co., 693 S.W.2d 819, 827 (Mo. App., W.D. 1985).  Such a deemed admission can establish any fact, or “application of the facts to the law, or the truth of the ultimate issue, opinion or conclusion, so long as the opinion called for is not an abstract proposition of law.”  Briggs v. King, 714 S.W.2d 694, 697 (Mo. App., W.D. 1986).  That rule applies to all parties, including those acting  pro se.  Research Hosp. v. Williams, 651 S.W.2d 667, 669 (Mo. App., W.D. 1983).  Section 536.073
 and our Regulation 1 CSR 15-3.420(1) apply that rule to this case.  However, statutes and case law instruct us that we must “separately and independently” determine whether such facts constitute cause for discipline.  Kennedy v. Missouri Real Estate Comm’n, 762 S.W.2d 454, 456-57 (Mo. App., E.D. 1988).  Therefore, we independently assess whether the facts admitted allow discipline under the law cited.


The following facts are undisputed.

Findings of Fact

1. Thomas is licensed as a real estate appraiser.  His certificate is, and was at all relevant times, current and active.

2. Thomas is the registered agent and owner of Thomas Appraisal Services, Inc., a corporation that is not licensed by the MREAC.

Denver Appraisal

3. On September 13, 1999, Thomas completed and signed a Uniform Residential Appraisal Report (“the Denver appraisal”) for an existing single-family residence located at 1418 Denver, Kansas City, Missouri, 64127 (“the Property”).

4. The effective date of the Denver appraisal report was September 13, 1999.  The Denver appraisal was performed for Associates Homes Equity (“Associates”), which was listed as the lender.  Brent Barber was listed as the seller, and Ray Finley was listed as the buyer.

5. The sale price for the Property in the Denver appraisal was listed as $35,500.  The sale date listed was “01/01/1900” (sic).

6. In preparing the Denver appraisal, Thomas did not invoke the Departure Rule or cite any “extraordinary assumption” or “hypothetical condition” as defined by Uniform Standards of Professional Appraisal Practice (“USPAP”).

7. In the Denver appraisal, Thomas included a false and misleading statement that the Property was occupied as of September 13, 1999, the effective date of the appraisal.  The Property was not occupied on this date and had not been occupied since approximately 1996.

8. In the Denver appraisal, Thomas included a false and misleading statement that “[t]he subject property is in average condition with little or no deferred maintenance noted.”  The Property was significantly deteriorated, uninhabitable, and required renovation work prior to being occupied.

9. In the Denver appraisal, Thomas used comparable sales that were in superior condition to the Property, causing the value indicated by the sales comparison approach to be significantly overstated.

10. In calculating the value indicated by the income approach in the Denver appraisal, Thomas determined the “estimated market rent is $350 per month,” which was based upon the 

“Comparable Rent Schedule.”  In completing the Comparable Rent Schedule for the Denver appraisal, Thomas used market rents for properties that were in superior condition compared to that of the subject property.

11. In the Denver appraisal, Thomas included a false and misleading statement in the Sales History of the Subject Property, stating that the Property “has not been transferred in the past 12 months.”  The Property had been purchased by Brent M. and Lisa M. Barber on August 30, 1999.  The sale was recorded with the Department of Civil Records on September 8, 1999.

12. On November 29, 1999, the Circuit Court of Jackson County rendered a judgment and order confirming the sale of the Property and directing a deed to issue to the Barbers.

Kansas Discipline

13. On December 4, 2002, the Kansas Real Estate Appraisal Board (“the Kansas Board”) and Thomas entered into a Consent Agreement and Order (“the Kansas Order”) disciplining Phillips’ Kansas real estate appraiser license or certificate for violation of the USPAP.

14. In the Kansas Order, Thomas admitted that he appraised real property located in Bonner Springs, Kansas, and that in the performance of his appraisal he committed the following violations:

5.  The appraisal report performed by Thomas reflect [sic] violations of K.S.A. 58-4121 due to violations of the Uniform Standards of Professional Appraisal Practice. 

6.  The appraisal report performed by Thomas reflect [sic] violations of K.S.A. 58-4118(a)(6) due to the violation of the Uniform Standards of Professional Appraisal Practice for the development or communication of real estate appraisals. 

7.  The appraisal reports performed by Thomas reflect violations of K.S.A. 58-4118(a)(7) due to failure without good cause to exercise reasonable diligence in developing an appraisal, preparing an appraisal report and communicating an appraisal.

8.  The appraisal report performed by Thomas reflect [sic] violations of K.S.A. 58-4118(a)(8) due to negligence or incompetence in developing an appraisal, preparing an appraisal report and communicating an appraisal. 

15. The Kansas Board suspended Thomas’ Kansas real estate appraisal certificate, with the suspension stayed upon completion of specific terms set forth in the Kansas Order.

Conclusions of Law 


We have jurisdiction to hear this case.  Section 621.045.  The MREAC has the burden of proving that Thomas has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


The MREAC argues that there is cause to discipline Thomas under § 339.532:


2.  The [MREAC] may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any state-certified real estate appraiser, state-licensed real estate appraiser, or any person who has failed to renew or has surrendered his or her certificate or license for any one or any combination of the following causes:

*   *   *


(5) Incompetency, misconduct, gross negligence, dishonesty, fraud, or misrepresentation in the performance of the functions or duties of any profession licensed or regulated by sections 339.500 to 339.549;


(6) Violation of any of the standards for the development or communication of real estate appraisals as provided in or pursuant to sections 339.500 to 339.549;


(7) Failure to comply with the Uniform Standards of Professional Appraisal Practice promulgated by the appraisal standards board of the appraisal foundation;


(8) Failure or refusal without good cause to exercise reasonable diligence in developing an appraisal, preparing an appraisal report, or communicating an appraisal;


(9) Negligence or incompetence in developing an appraisal, in preparing an appraisal report, or in communicating an appraisal;

*   *   *


(13) Violating any term or condition of a certificate or license issued by the [MREAC] pursuant to the authority of sections 339.500 to 339.549;


(14) Violation of any professional trust or confidence;

*   *   *


(18) Disciplinary action against the holder of a license, certificate or other right to practice any profession regulated pursuant to sections 339.500 to 339.549, imposed by another state, territory, federal agency or country upon grounds for which revocation or suspension is authorized in this state.

Subdivision 5


The MREAC argues that Thomas’ conduct constitutes incompetence, misconduct, gross negligence, dishonesty, fraud, and misrepresentation under § 339.532.2(5).  Incompetence is a general lack of, or a lack of disposition to use, a professional ability.  Johnson v. Missouri Bd. of Nursing Adm’rs, 130 S.W.3d 619, 642 (Mo. App., W.D. 2004);  Forbes v. Missouri Real Estate Comm’n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  Misconduct is defined as “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.  Id. at 533.  Fraud is an intentional perversion of truth to 

induce another, in reliance on it, to part with some valuable thing belonging to him.  State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 333 (10th ed. 1993).  Misrepresentation is falsehood or untruth made with the intent and purpose of deceit.  Id. at 744.


Thomas admits, and we find, that his conduct in preparing the Denver appraisal demonstrates incompetency, misconduct, dishonesty, fraud and misrepresentation in the performance of the duties of a certified real estate appraiser.  Thomas included false and misleading statements in the appraisal, used comparable sales that were in superior condition to the Property, and used market rents for properties that were in superior condition compared to the Property.  Because the mental states for misconduct and gross negligence are mutually exclusive, we find no cause for discipline for gross negligence.


We find cause for discipline under § 339.532.2(5) for incompetency, misconduct, dishonesty, fraud and misrepresentation, but not for gross negligence.

Subdivision 6


The MREAC argues that Thomas’ conduct in the preparation of the Denver appraisal was a violation of the standards for the development and communication of real estate appraisals.  The Board cites no standards other than the USPAP.  Because violation of the USPAP is specifically set out in subdivision (7), we conclude that it is not the standard contemplated by the legislature in subdivision (6) – otherwise (7) would be unnecessary.  We must presume that the legislature intended that each word of a statute has meaning and is not mere surplusage.  Hyde Park Housing Partnership v. Director of Revenue, 850 S.W.2d 82, 84 (Mo. banc 1993).  Therefore, we find no cause for discipline under § 339.532.2(6).

Subdivision 7


The MREAC argues that Thomas failed to comply with the USPAP in preparing the Denver appraisal.  Section 339.535 states:

State certified real estate appraisers and state licensed real estate appraisers shall comply with the Uniform Standards of Professional Appraisal Practice promulgated by the appraisal standards board of the appraisal foundation.

The USPAP
 Ethics Rule regarding Conduct states:

An appraiser must perform assignments ethically and competently in accordance with these standards, and must not engage in criminal conduct.  An appraiser must perform assignments with impartiality, objectivity, and independence, and without accommodation of personal interests.

An appraiser must not accept an assignment that includes the reporting of predetermined opinions and conclusions.

An appraiser must not communicate assignment results in a misleading or fraudulent manner.  An appraiser must not use or communicate a misleading or fraudulent report or knowingly permit an employee or other person to communicate a misleading or fraudulent report.

USPAP Departure Rule states:

This rule permits exceptions from sections of the Uniform Standards that are classified as specific requirements rather than binding requirements.  The burden of proof is on the appraiser to decide before accepting an assignment and invoking this rule that the scope of work applied will result in opinions or conclusions that are credible.  The burden of disclosure is also on the appraiser to report any departures from specific requirements.

An appraiser may enter into an agreement to perform an assignment in which the scope of work is less than, or different from, the work that would otherwise be required by specific requirements, provided that prior to entering into such an agreement:

1.
the appraiser has determined that the appraisal or consulting process to be performed is not so limited that the results of the assignment are no longer credible;

2.
the appraiser has advised the client that the assignment calls for something less than, or different from, the work required by the specific requirements and that the report will clearly identify and explain the departure(s); and 

3.
the client has agreed that the performance of a limited appraisal or consulting service would be appropriate, given the intended use.

Thomas admits that he did not invoke the Departure Rule.  He was required to adhere to the following standards and rules in the Denver appraisal.

USPAP Standard 1 states:

In developing a real property appraisal, an appraiser must identify the problem to be solved and the scope of work necessary to solve the problem, and correctly complete research and analysis necessary to produce a credible appraisal.

USPAP Standards Rule (“SR”) 1-1, which contains binding requirements from which departure is not permitted, states:

In developing a real property appraisal, an appraiser must:


(a) be aware of, understand, and correctly employ those recognized methods and techniques that are necessary to produce a credible appraisal;


(b) not commit a substantial error of omission or commission that significantly affects an appraisal;


(c) not render appraisal services in a careless or negligent manner, such as by making a series of errors that, although individually might not significantly affect the results of an appraisal, in the aggregate affect the credibility of those results.

USPAP SR 1-2, which contains binding requirements from which departure is not permitted, states in part:

In developing a real property appraisal, an appraiser must:


(a) identify the client and other intended users;


*   *   * 


(c) identify the purpose of the assignment, including the type and definition of the value to be developed; and, if the value opinion to be developed is market value, ascertain whether the value is to be the most probable price;

(i) 
in terms of cash; or

(ii) 
in terms of financial arrangements equivalent to cash; or

(iii) 
in other precisely defined terms; and

(iv) 
if the opinion of value is to be based on non-market financing or financing with unusual conditions or incentives, the terms of such financing must be clearly identified and the appraiser’s opinion of their contributions to or negative influence on value must be developed by analysis of relevant market data.

*   *   *


(e) identify the characteristics of the property that are relevant to the purpose and intended use of the appraisal, including:

(i) 
its location and physical, legal, and economic attributes;

*   *   * 


(f) identify the scope of work necessary to complete the assignment;


(g) identify any extraordinary assumptions necessary in the assignment;


(h) identify any hypothetical conditions necessary in the assignment.

USPAP SR 1-4, which contains specific requirements from which departure is permitted, states in part:

In developing a real property appraisal, an appraiser must collect, verify, and analyze all information applicable to the appraisal problem, given the scope of work identified in accordance with Standards Rule 1-2(f).


(a) When a sales comparison approach is applicable, an appraiser must analyze such comparable sales data as are available to indicate a value conclusion.


(b) When a cost approach is applicable, an appraiser must:

(i) develop an opinion of site value by an appropriate appraisal method or technique; 

(ii) analyze such comparable cost data as are available to estimate the cost new of the improvements (if any); and

(iii) analyze such comparable data as are available to estimate the difference between cost new and the present worth of the improvements (accrued depreciation).


(c) When an income approach is applicable, an appraiser must:

(i) analyze such comparable rental data as are available to estimate the market rental of the property; 

(ii) analyze such comparable operating expense data as are available to estimate the operating expenses of the property;

(iii) analyze such comparable data as are available to estimate rates of capitalization and/or rates of discount; and

(iv) base projections of future rent and expenses on reasonable clear and appropriate evidence.

USPAP SR 1-5, which contains binding requirements from which departure is not permitted, states in part:

In developing a real property appraisal, an appraiser must:


(a) analyze any current Agreement of Sale, option, or listing of the property, if such information is available to the appraiser in the normal course of business;


(b) analyze any prior sales of the property that occurred within the following minimum time periods:

(i) 
one year for one-to-four-family residential property; and

(ii) 
three years for all other property types;


(c) reconcile the quality and quantity of data available and analyzed within the approaches used and the applicability or suitability of the approaches used.

USPAP Standard 2 states:

In reporting the results of a real property appraisal, an appraiser must communicate each analysis, opinion, and conclusion in a manner that is not misleading.

USPAP SR 2-1, which contains binding requirements from which departure is not permitted, states:

Each written or oral real property appraisal report must:


(a) clearly and accurately set forth the appraisal in a manner that will not be misleading;


(b) contain sufficient information to enable the intended users of the appraisal to understand the report properly;


(c) clearly and accurately disclose any extraordinary assumption, hypothetical condition, or limiting condition that directly affects the appraisal and indicate its impact on value.

USPAP SR 2-2, which contains binding requirements from which departure is not permitted, states in part:

Each written real property appraisal report must be prepared under one of the following three options and prominently state which option is used: Self-Contained Appraisal Report, Summary Appraisal Report, or Restricted Use Appraisal Report.


*   *   * 


(b) The content of a Summary Appraisal Report must be consistent with the intended use of the appraisal and, at a minimum:

(i) state the identity of the client and any intended users, by name or type;

(ii) state the intended use of the appraisal;

(iii) summarize information sufficient to identify the real estate involved in the appraisal, including the physical and economic property characteristics relevant to the assignment;

*   *   *

(ix) summarize the information analyzed, the appraisal procedures followed, and the reasoning that supports the analyses, opinions, and conclusions;

*   *   * 

(xi) state and explain any permitted departures from specific requirements of STANDARD 1, and the reason for excluding any of the usual valuation approaches[.]

By failing to consider and report the prior sale of the Property within one year of the appraisal, Thomas prepared a misleading, inaccurate and not credible appraisal in violation of USPAP Standards 1 and 2; SR 1‑1(a) and (b);
 SR 1‑5(b); SR 2‑1(a) and (b); and the USPAP Ethics Rule.

By using the comparable sales in the Denver appraisal that were in superior condition to the Property, Thomas prepared a misleading, inaccurate, and not credible appraisal in violation of USPAP Standards 1 and 2; SR 1‑1(a) and (b); SR 1‑4(a); SR 2‑1(a) and (b); and the USPAP Ethics Rule.

By using market rents of properties in superior condition to that of the Property, Thomas prepared a misleading, inaccurate, and not credible appraisal in violation of USPAP Standards 1 and 2; SR 1‑1(a) and (b); SR 1‑4(c); SR 2‑1(a) and (b); and the USPAP Ethics Rule.

Thomas is subject to discipline under § 339.532.2(7) for failing to comply with the USPAP.

Subdivision 8


Reasonable diligence is defined as “the diligence that an honest man of ordinary prudence is accustomed to exercise.”  Phillips v. Whittom, 192 S.W.2d 856, 857 (Mo. 1946).  Thomas admits, and we find, that he failed to exercise reasonable diligence in developing, preparing and communicating the Denver appraisal.  Therefore, we find cause for discipline under § 339.532.2(8).

Subdivision 9


Negligence is defined as “the failure to use that degree of skill and learning ordinarily used under the same or similar circumstances by members of [the] . . . profession.”  Mirth v. Regional Bldg. Inspection Co., 93 S.W.3d 787, 789 (Mo. App., E.D. 2002).  Incompetence was defined previously.  Thomas admits, and we find, that his conduct in preparing the Denver appraisal constitutes incompetency.  We have found that Thomas committed misconduct – that he acted deliberately, not just negligently.  Because the mental states for misconduct and negligence are mutually exclusive, we find no cause for discipline for negligence.  Therefore, we find cause for discipline under § 339.532.2(9) for incompetence, but not for negligence.

Subdivision 13


The MREAC argues that Thomas violated a term or condition of his real estate appraiser’s certificate, but lists no such term or condition.  We could find that a condition of a real estate certificate is following the laws and regulations concerning the profession, but we believe that this cause for discipline is more specific than that.


Because the MREAC has not told us what condition or term of his certificate Thomas is alleged to have violated, we find no cause for discipline under § 339.532.2(13).

Subdivision 14


Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.  Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  Thomas admits, and we find, that his conduct in preparing the Denver appraisal constitutes a violation of professional trust or confidence.  Therefore, we find cause for discipline under § 339.532.2(14).
Subdivision 18


The Kansas Board suspended Thomas’ license for violating the USPAP, for failure to exercise reasonable diligence, and for incompetence or negligence – conduct that would constitute cause for discipline in Missouri under § 339.532.2(7), (8) and (9).  Therefore, we find cause for discipline under § 339.532.2(18).

Summary


We find cause for discipline under § 339.532.2(5), (7), (8), (9), (14), and (18).  We do not find cause for discipline under §339.532.2(6) or (13).


SO ORDERED on February 23, 2005.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

	�Statutory references, unless otherwise noted, are to the 2000 Revised Statutes of Missouri.


	�Pt’r Ex. 2 at 2.


�All references to USPAP are to the 1999 edition of the Uniform Standards of Professional Appraisal Practice.


	�We do not find that the conduct violated SR 1-1(c) because that section describes negligent conduct and we have found the conduct to be intentional.
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