Before the

Administrative Hearing Commission

State of Missouri


[image: image1.wmf]
STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No. 10-1315 BN



)

KAREN THOMA,

)




)



Respondent.
)

DECISION

Karen Thoma is not subject to discipline.  
Procedure


On July 12, 2010, the State Board of Nursing (“the Board”) filed a complaint seeking to discipline Thoma’s license.  Thoma was served with our notice of complaint/notice of hearing by certified mail on July 17, 2010.  We held a hearing on January 18, 2011.  Tina M. Crow Halcomb represented the Board.  Mariam Decker and Julia S. Grus represented Thoma.  This case became ready for our decision on June 9, 2011, when the last written argument was due.  

Findings of Fact

1. Thoma is registered by the Board as a registered professional nurse (“RN”).  Her license is current and active and was so at all relevant times.
2. Thoma was employed by St. John’s Mercy Medical Center (“Mercy”) from July 21, 2008 until August 27, 2009.  
3. In April 2009, Thoma received a verbal warning when a patient’s wife complained that Thoma was being rude and too rough with the patient. 
4. On July 31, 2009, Thoma was working on the third floor of Mercy.  She was disciplined for taking patient charts from the third floor to the chapel on the first floor to make notes.  At that time, Thoma did not know she was not supposed to take patient charts off the floor on which she worked.  She had previously taken charts away from the nurse’s station, which was allowed, and thought it would be okay to take charts off the floor.  
5. Thoma had been previously counseled on working after clocking out.  

6. On August 5, 2009, Thoma was placed on an action plan to assist her with time management.  

7. On August 25, 2009, Thoma told Shayla Price, another nurse, that Thoma’s “wellest patient” was going home on hospice the next day.  The patient did not hear her statement.  
8. On August 25, 2009, Thoma had a patient in Room 3064 who had severe chest pains.  Thoma responded by calling the doctor, getting vital signs, putting the patient on oxygen, getting a technician to take an EKG, and getting nitropaste
 and morphine.  
9. While Thoma was getting medication for the patient, Price and another nurse, Angela Hunt, went into the room and transferred the patient to the critical care unit (“CCU”).
10. When Thoma returned to Room 3064, she was not able to administer the morphine or give a report on the patient because Hunt would not allow her to.  

11. Later that evening, Thoma was suspended pending further investigation.
12. Thoma resigned on August 27, 2009.

Conclusions of Law 


We have jurisdiction of the complaint.
  The Board has the burden to prove facts for which the law allows discipline.
  
The Board alleges there is cause for discipline under § 335.066.2 for:
(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;
*   *   *

(12) Violation of any professional trust or confidence[.]
Professional Standards – Subdivision (5)


The Board alleges Thoma’s conduct constituted incompetency and gross negligence in the performance of the functions or duties of a nurse.  

Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  We follow the analysis of incompetency in a disciplinary case from the Supreme Court, Albanna v. State Bd. of Regis’n for the Healing Arts.
  Incompetency is a “state of being.”
  The disciplinary statute does not state that licensees may be subject to discipline for “incompetent” acts.  Although a licensee may be guilty of repeated instances of gross negligence and other violations of the standards of practice, this is not necessarily sufficient to establish incompetency unless the acts flowed from the licensee’s incompetence, that is, being unable or unwilling to function properly as a nurse.  An evaluation of incompetency necessitates a broader-scale analysis, one taking into account the 
licensee’s capacities and successes.
  Thoma admits she was disciplined at work and had to work on her time management skills, but this does not prove that Thoma was incompetent and unable to function properly as a nurse.  There is also no evidence Thoma did not act properly on 
August 25, 2009 regarding the patient in Room 3064.  Therefore, we do not find there was incompetency.  

Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty. 
  There is no evidence that any of Thoma’s behavior was a deviation from professional standards so egregious that it would be an indifference to a professional duty.  She was working on her time management skills, and at the time, she did not know she was not supposed to take patient charts off the floor where she worked.  We find there was no gross negligence.  
Violation of Professional Trust – Subdivision (12)


The Board alleges Thoma’s conduct violated the relationship of professional trust or confidence with Thoma’s employer and colleagues.  Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and her clients, but also between the professional and her employer and colleagues.
  There is no evidence of a violation of professional trust.  Thoma was reliable for her special knowledge and skills as a nurse.  While she had some discipline for time management (because she was charting off the clock), she had been counseled and was on an action plan to improve.  Her time management issue does not pertain to her special knowledge and skills as a nurse.  Therefore, we find that Thoma did not violate a professional trust.  
Summary


Thoma is not subject to discipline.  

SO ORDERED on December 13, 2011.


________________________________



NIMROD T. CHAPEL, JR.


Commissioner

�The Board does not provide us with a definition of nitropaste.


�Section 621.045.  Statutory references are to RSMo 2010 unless otherwise noted.


	�Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


� Tendai v. Missouri State Bd. of Regis’n for the Healing Arts, 161 S.W.3d 358, 369 (Mo. banc 2005).  


�293 S.W.3d 423 (Mo. banc 2009).  


�Id. at 435.


�293 S.W.3d at 436.


�Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524, 533 (Mo. App., E.D. 1988).


�Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  


�Cooper v. Missouri Bd. of Pharmacy, 774 S.W.2d 501, 504 (Mo. App., E.D. 1989).
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