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)
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)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


Petitioners filed a complaint on August 24, 1999, challenging the Director of Revenue’s July 30, 1999, final decision assessing Missouri estate tax and interest.  Petitioners claim that there is no Missouri estate tax liability because there was no federal estate tax liability.  


The parties submitted the case to this Commission on a stipulation of facts and written arguments.  Juan D. Keller and B. Derek Rose, with Bryan Cave LLP, represented Petitioners.  Legal Counsel Eric W. Anderson represented the Director.  

Findings of Fact

1. Petitioners are the Mary S. Riethmann Trust, the duly appointed and acting trustees of the trust, and the statutory personal representatives of the Estate of Mary S. Riethmann (the Estate).  

2. Mary S. Riethmann was the daughter of George A. Schock, who died a resident of Missouri on November 19, 1995.  

3. Schock’s estate timely filed federal and Missouri estate tax returns.  After federal and state adjustments, the Missouri estate tax was $7,939,012.17.  

4. Riethmann survived her father and was the primary beneficiary of his estate and revocable trust.  Riethmann inherited $22,484,350 and was entitled to the benefit of a $1,000,000 trust.  

5. Riethmann died on November 9, 1997, just less than two years after her father.  

6. The Estate filed extensions of time to file federal and Missouri estate tax returns, and filed the returns on February 9, 1999.  

7. According to the Estate’s federal estate tax return, the total gross estate was $30,857,969.97, line 1; the taxable estate was $23,153,180, line 3; and the gross estate tax, before applying credits, was $13,257,049, line 10.  The Estate claimed a unified credit of $192,800 on line 13, resulting in $13,064,249 in tax due before the application of other credits.  On line 15, “Credit for state death taxes,” the Estate claimed $0 credit.  On line 19, “Credit for tax on prior transfers,” the Estate claimed a credit of $13,064,249, resulting in no federal estate tax due.  According to Schedule Q, the gross value of prior transfers that Riethmann received by reason of her father’s death was $23,153,180.
  According to Schedule Q, the Estate could have 

received a credit of up to $21,569,100.87 for tax paid on the prior transfer of her father’s estate; however, because the tax due before the application of credits was $13,064,249, the credit for tax paid on the prior transfer would offset that entire amount.  Therefore, the Estate reported no federal estate tax due.  

8. The Estate likewise reported no tax due on its Missouri estate tax return.  

9. On March 18, 1999, the Director issued a notice of deficiency for $3,149,934.18 in Missouri estate tax, plus interest and additions.  The Estate protested.

10. On July 30, 1999, the Director issued a final decision upholding the deficiency of $3,149,934.18,
 plus interest of $268,564.03, and abating additions to tax.  

11. On May 8, 2000, the IRS issued an “estate tax closing letter” stating that the Estate owed no federal estate tax and had a state death tax credit of $0.  

12. In 1981, the Director published a booklet entitled, “State of Missouri Estate Tax 

Law.”  The preface states:  

New Section 145.011 imposes a Missouri estate tax that “picks-up” the federal credit for state death taxes.  Thus, the Missouri estate tax is an amount that would otherwise be paid in federal estate tax.

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  Petitioners have the burden to prove that they are not liable for the amounts that the Director assessed.  Section 136.300.1, RSMo Supp. 1999, and section 621.050.2.  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to 

determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for 

the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).

I.  Application of Section 145.011


The primary object of statutory interpretation is to ascertain the intent of the legislature from the language used and to give effect to that intent.  Gott v. Director of Revenue, 5 S.W.3d 155 (Mo. banc 1999).  Words in a statute should be given their plain and ordinary meaning, and courts look elsewhere for interpretation only when the meaning is ambiguous or would lead to an illogical result defeating the purpose of the legislature.  Spradlin v. City of Fulton, 982 S.W.2d 255 (Mo. banc 1998).   Each word of a statute is presumed to have meaning, and it will be presumed that the legislature did not insert idle verbiage or superfluous language in a statute.  Hyde Park Housing Partnership v. Director of Revenue, 850 S.W.2d 82 (Mo. banc 1993).   


Section 145.011 provides:  

A tax is imposed on the transfer of every decedent’s estate which consists in whole or in part of property having a tax situs within the state of Missouri.  The Missouri estate tax shall be [1] the maximum credit for state death taxes allowed by the Internal Revenue Code Section 2011 [2] but not less than the maximum credit for state death taxes allowable to the estate of a decedent against the federal estate tax by Section 2011 or any other provision of the laws of the United States.  

(Emphasis added.)  


26 U.S.C. section 2011 provides the federal estate tax credit for state death taxes paid.
    In Estate of Good v. Good, 28 Cal. Rptr. 378, 379 (Cal. App. 1963), the court explained the purpose of the credit and its relationship to state estate tax statutes:  

The purpose of [section 2011], which has been a part of the federal estate tax law since its enactment was to enable the states to divert into their own treasuries, without additional burden to taxpayers, money which would otherwise be exacted by federal authority.  As the section 2011, Internal Revenue Code of 1954 credit, in order to be obtainable must arise from a state enactment, most states enacted a ‘pickup’ statute designed to absorb any federal credit[.]

(Citations omitted.)  


The Estate claimed a federal estate tax credit under 26 U.S.C. section 2013, which allows a credit for estate tax that had been paid with respect to the transfer of property to the decedent 

by a person who died within a prescribed period before or after the decedent’s death.  The Estate computed the credit as provided by 26 U.S.C. section 2013(b).
  As a result of this credit, the Estate paid no federal estate tax.  The Estate claimed no credit for state death tax paid.  


Petitioners argue that no state death tax credit was “allowable”
 under 26 U.S.C. section 2011 because they did not pay any Missouri estate tax.  We disagree with that argument.  


The dictionary definition of “allowed” is “permitted.”  WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 58 (unabr. 1986).  The dictionary definition of “allowable” is somewhat more expansive:  “PERMISSIBLE : not forbidden : not unlawful or improper[.]”  Id.  Under section 145.011, the estate tax is to be [1] the amount of the maximum credit for state 

death taxes allowed under 26 U.S.C. section 2011, [2] but not less than the maximum credit for state death taxes allowable under 26 U.S.C. section 2011.  Clauses [1] and [2] must be presumed to not have the same meaning.  Reading the statute to only provide that the Missouri estate tax is to be the amount of the credit actually taken under 26 U.S.C. section 2011 renders clause [2] mere surplusage.  “Allowed” means the credit actually taken under 26 U.S.C. section 2011, but section 145.011 goes on to provide that the tax shall not be less than the maximum amount allowable under 26 U.S.C. section 2011, which is the amount that could be taken.  The words “maximum credit for state death taxes allowable . . . by Section 2011” contained in section 145.011 account for situations in which an estate may not have taken all the credit that it was entitled to have taken on the federal estate tax return under 26 U.S.C. section 2011.  The Estate was entitled to claim a credit for the Missouri estate tax on line 15 of the federal estate tax return because it was allowable, and therefore the Estate was obligated to pay Missouri estate tax.  However, because the Estate had failed to pay Missouri estate tax when it filed its federal return, it did not have any credit for state death taxes available to it under 26 U.S.C. section 2011, which gives a credit only for state death taxes actually paid.  Instead, the Estate erroneously took only the credit for prior transfers on line 19 of the federal estate tax return.  If the legislature had intended to limit the estate tax to the amount of state death tax credit actually claimed on the federal return under 26 U.S.C. section 2011, it would not have included clause [2].  Without clause [2], an estate would be in complete control as to whether it paid any Missouri estate tax, such as in this case.   


We find two cases from the State of New York helpful because they apply a statute with language nearly identical to section 145.011.  New York Tax Law section 249-n provided:  

There shall be imposed upon the transfer of the net estate of every person who at the time of death was a resident of this state, a tax equal to the maximum credit allowable to the estate of such 

decedent against the United States estate tax imposed with respect thereto[.]


In these cases, In re Thalmann’s Estate, 32 N.Y.S.2d 695 (N.Y. Co. Surr. Ct. 1941), and In re Zinn’s Estate, 57 N.Y.S.2d 423 (N.Y. Co. Surr. Ct. 1945), the New York estate taxes were paid, but the value of the estates was subsequently increased in federal estate tax proceedings, and the state thus sought to collect an increase in the New York estate tax.  The court held in favor of the state in both cases.  In In re Zinn’s Estate, 57 N.Y.S.2d at 425, the court stated:  

All the contentions by the executors are based upon an attempt to read into the quoted sections of the Tax Law a construction which would render such provisions meaningless and absurd.  


In In re Thalmann’s Estate, 32 N.Y.S.2d at 698, the court stated:  

The theory of the [executors’] first contention is that section 249-n imposes an additional tax only where a credit is actually allowed in the federal proceedings, and that as no credit was claimed or allowed here, no additional tax is assessable.  This contention is overruled.  The argument that the tax can be defeated by the inaction or negligence of the executors is without merit.  Under the specific provisions of sections 249-n and 249-w of the Tax Law it is the duty of the executor to have the additional estate tax assessed and paid. . . . It should also be noted that section 249-n speaks of the credit ‘allowable’ to the estate, not one actually claimed or allowed.  

The Legislature, in enacting these provisions and in using the term ‘allowable,’ clearly intended to place it beyond the power of a taxpayer to avoid the tax by failing to claim the full credit granted by the Revenue Act of 1926 and just as clearly made it the inescapable duty of the executor to see that the tax is assessed and paid.  

(Emphasis added.)  Like the New York statute, section 145.011, as we have discussed, accounts for situations in which the estate did not take the full amount of the section 2011 credit that it could have taken on the federal estate tax return.   


In Estate of Kelly v. Commissioner of Revenue, No. 5705 (Minn.  Tax Ct. 1991), the Minnesota tax court reached the same result under a similar statute.  Minnesota Statute section 291.03.1 provided that the estate tax shall be: 

equal to the proportion of the maximum credit allowable under section 2011 of the Internal Revenue Code for state death taxes as the Minnesota gross estate bears to the value of the federal gross estate.  For a resident decedent, the tax shall be the maximum credit allowable under section 2011 of the Internal Revenue Code reduced by the amount of the death tax paid the other state and credited against the federal estate tax if this results in [a] larger amount of tax than the proportionate amount of the credit.  

(Emphasis added.)  The Minnesota tax court held that the maximum amount “allowable” could be greater than the amount actually “allowed,” and that the maximum credit allowable under 26 U.S.C. section 2011 must be computed without regard to the credit for tax on prior transfers.  The tax court concluded that the Minnesota tax was not limited to those estates liable for federal estate tax.  The Minnesota statute is similar to the Missouri statute in that it employs the term “allowable” credit.  The Minnesota tax court’s ruling supports our conclusion in this case.  


Further, the Estate did not apply the allowable credits on its federal estate tax return in the proper sequence.  26 C.F.R. section 20.0-2(b)(5) provides:  


Net estate tax payable.  The final step is the determination of the net estate tax payable.  This is done by subtracting from the gross estate tax the authorized credits against tax.  Under certain conditions and limitations, credits are allowable for the following (computed in the order stated below):  

(i) State death taxes paid in connection with the decedent’s estate (section 2011); 

(ii) Gift taxes paid on inter-vivos transfers by the decedent of property included in his gross estate (section 2012); 

(iii) Foreign death taxes paid in connection with the decedent’s estate (section 2014); and 

(iv) Federal estate taxes paid on transfers of property to the decedent (section 2013).  
(Emphasis added.)  The federal estate tax return shows gross estate tax, prior to application of credits, of $13,257,049 on line 10.  On line 13 is subtracted the unified credit of $192,800.  Line 14 shows tax due.  Line 15 is the line on which the credit for state death taxes is required to be shown and subtracted from the tax.  Lines 17 and 18 show federal gift tax credit and foreign death tax credit.  The last credit allowed on the return is shown on line 19 for prior transfers.  Under the regulation, the Estate should not have taken a deduction on line 19 of the federal estate tax return before claiming a deduction to which it would have been entitled on line 15.
  Since we have determined that the Estate owed Missouri estate tax, what it should have done is to comply with the above federal regulation by applying the state death tax credit on line 15 before it applied the credit for prior transfers, and then it should have paid that credit as the Missouri estate tax.  The Estate still would not have owed any federal estate tax.  We will repeat:  clause [2] is there to prevent an estate from avoiding the Missouri tax by doing what it did here—not taking the allowable credit for state death taxes on its federal return.  


Petitioners argue that the Director’s interpretation is contrary to the legislature’s plain intent in repealing the former Missouri inheritance tax, section 145.020.1, RSMo Supp. 1978, and the former Missouri estate tax, section 145.070, RSMo Supp. 1978.  Petitioners argue that the legislature enacted the current estate taxation scheme with the goal of simplifying estate tax administration and collection, and intended to base the Missouri estate tax upon the federal estate tax.  Petitioners also argue that the federal estate tax forms and instructions in use at the time 

section 145.011 was enacted are instructive as to the legislature’s intent.  We have found the legislature’s intent expressed in the words of section 145.011.  


Petitioners cite the 1981 booklet published by the Director, and contend that administrative interpretations contemporaneous with the legislation are authoritative.  Because this Commission exercises de novo review and renders the ultimate decision of the administrative agency, J.C. Nichols, 794 S.W.2d at 20, we are not bound by the Director’s administrative interpretations, although we find agencies’ interpretations useful in reaching our own decisions.  Because we have found the meaning of the statute expressed in the plain language that the legislature used, we find no need for extrinsic aids to statutory construction.  However, we do not necessarily believe that the booklet is contrary to the Director’s current position.  

II.  Other Authorities of Other Jurisdictions


Petitioners rely on a number of cases from other jurisdictions, such as Department of Revenue v. Estate of Eberbach, 535 N.E.2d 1194 (Ind. 1989).  Ind. Code section 6-4.1-11-1 calculated the Indiana estate tax based on “the federal death tax credit allowed against the federal estate tax[,]” and the court held that “allowed” meant the amount of credit for state death taxes actually allowed rather than the amount allowable.  That case actually supports our interpretation of the Missouri statute because it notes the distinction between the terms “allowed” and “allowable.”  The statute at issue there limited the estate tax to an amount actually allowed.  


In Estate of Turner v. Department of Revenue, 724 P.2d 1013 (Wash. banc 1986), the court construed RCW 83.100.030(1), which imposed a Washington estate tax “in an amount equal to the federal credit[.]”  RCW 83.100.020(3) defines the federal credit as “the maximum amount of the credit for estate death taxes allowed by section 2011 for the decedent’s net 

estate[.]”  In that case, the estate claimed a prior transfer credit on its federal estate tax return, reducing its federal estate tax liability to zero, and then claimed that it was not obligated to pay Washington estate tax because it had paid no federal estate tax.  In construing the statute, the Washington court relied heavily on the voter initiative responsible for the passage of the statute, as the official explanation of the voter initiative stated that “[o]nly estates liable for federal estate tax would be subject to tax under the initiative[.]”  Turner, 724 P.2d at 1015.  The court concluded that the state death tax credit actually allowed at the federal level would be the tax base for the Washington tax; thus, no Washington estate tax was owed if the prior transfer credit eliminated the federal estate tax liability.  Id. at 1017.  Again, the Missouri statute differs because it is based on the maximum allowable credit rather than the credit actually allowed.  


Dickinson v. Maurer, 229 So.2d 247 (Fla. 1969), is similar to Turner, but was based on Section 11, Art. IX of the Florida Constitution, which limited the state inheritance tax to not exceed “the amounts which may . . . be allowed to be credited” against the federal estate tax.  Therefore, where the estate was not subject to federal estate tax on account of the prior transfer credit, the estate was not liable for Florida estate tax.  Dickinson, 229 So.2d at 249.  Once again, the Missouri statute is distinguishable because it is based on the maximum allowable credit rather than the credit actually allowed.  


Petitioners finally rely on Second Nat’l Bank of New Haven v. United States, 422 F.2d 40 (2d Cir. 1970).  In that case, the court held that when property was included in the estate for state death tax purposes but was excluded from the taxable estate under federal law, the estate was not permitted to claim a credit under 26 U.S.C. section 2011 for the amount of the state death tax attributable to that property.  That case is factually and legally distinguishable from the present case.  The issue in that case was the calculation of the amount of the credit for federal tax purposes, and the estate was required to make the computation on the basis of what made up the 

gross estate for federal tax purposes.  In the present case, there is no question that the same property was included in the estate for both federal and state estate tax purposes, and section 145.011 explicitly applies to the maximum credit allowable under 26 U.S.C. section 2011.   


The Director cites Estate of Good, 28 Cal. Rptr. 378, but we also find that case inapposite due to the varying state statutes.  In that case, the court construed section 13441 of the California Revenue and Taxation Code, which provided that: 

In the event that a Federal estate tax is payable to the United [States] in a case where the inheritance tax payable to this State is less than the maximum State tax credit allowed by the Federal estate tax law, a tax equal to the difference between the maximum credit and the inheritance tax payable is hereby imposed.  


The court held that under established law, the state’s right to collect the additional tax did not depend on the actual existence of the credit under 26 U.S.C. section 2011.  Estate of Good, 28 Cal. Rptr. at 380.  The Missouri statute is distinguishable from that California statute because it makes a distinction between the terms “allowed” and “allowable,” as we have already discussed.  

III.  The Director’s Regulations


The Director’s Regulation 12 CSR 10-8.030 provides:  

(1) Missouri estate tax imposed by section 145.070, RSMo (1969) does not depend upon the actual acceptance of the death tax credit.  The fact that the estate did not claim the death tax credit does not relieve the estate from the duty and liability to pay the Missouri estate tax even though the time has expired for the estate to claim the death tax credit and claim a refund from the federal government.  


The Director’s Regulation 12 CSR 10-8.190 provides:  

(1) The Missouri estate tax is equal to the amount of state death tax credit as determined by IRC Section 2011 subject to apportionment as provided in section 145.041, RSMo (1986) for estates having property with a non-Missouri situs.  

(2) The Missouri estate tax is not reduced or eliminated by the following credits allowed by the IRC for purposes of determining the federal estate tax: 


(A) Credit for federal gift taxes on pre-1977 gifts (IRC Section 2012); 


(B) Credit for foreign death taxes (IRC Section 2014); 


(C) Credit for tax on prior transfers (IRC Section 2013).

(3) Failure to claim the state death tax credit for federal estate tax purposes does not eliminate or excuse the payment of the Missouri estate tax.  

(Emphasis added).  We are not bound by regulations that are contrary to statute.  Bridge Data Co. v. Director of Revenue, 794 S.W.2d 204, 207 (Mo. banc 1990).  However, we find these regulations consistent with our statutory interpretation.  

IV.  Conclusion 


We conclude that under section 145.011, the Missouri estate tax in this case is no less than the maximum credit allowable under 26 U.S.C. section 2011, not the credit actually taken under 26 U.S.C. section 2011.  To hold otherwise would allow the Estate to defeat the tax by failing to pay tax.  The legislature did not intend such a result.  Therefore, the Estate is liable for Missouri estate tax as the Director determined, regardless of the fact that it did not pay federal estate tax.  Interest applies as a matter of law.  Sections 145.985 and 143.731.1.

Summary


The Estate is liable for Missouri estate tax as the Director assessed, plus interest.  


SO ORDERED on January 4, 2001.



________________________________



WILLARD C. REINE



Commissioner

�The inheritance of $22,484,350, plus $668,830, the value of her life estate in the George A. Schock Trust.  (Attachment to Schedule Q.)  


�Petitioners do not dispute the Director’s calculation apportioning the amount of tax to Missouri under section 145.041, RSMo 1994.  





�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.  


�26 U.S.C. section 2011 provides the federal state death tax credit for state death tax paid:    





(a) In general.--The tax imposed by section 2001 shall be credited with the amount of any estate, inheritance, legacy, or succession taxes actually paid to any State or the District of Columbia, in respect of any property included in the gross estate (not including any such taxes paid with respect to the estate of a person other than the decedent).  





(b) Amount of credit.--The credit allowed by this section shall not exceed the appropriate amount stated in the following table:  





If the adjusted taxable estate is: . . .	The maximum tax credit shall be:  





*   *   *





Over $10,040,000	$1,082,800 plus 16% of the excess over 


		$10,040,000.





For purposes of this section, the term “adjusted taxable estate” means the taxable estate reduced by $60,000.  





(c) Period of limitations on credit.--The credit allowed by this section shall include only such taxes as were actually paid and credit therefore claimed within 4 years after the filing of the return required by section 6018, except that—





*   *   *





(f) Limitation based on amount of tax.--The credit provided by this section shall not exceed the amount of the tax imposed by section 2001, reduced by the amount of the unified credit provided by section 2010.  


	�26 U.S.C. section 2013 provides as follows:    


(a) General rule.--The tax imposed by section 2001 shall be credited with all or a part of the amount of the Federal estate tax paid with respect to the transfer of property . . . to the decedent by or from a person (herein designated as a “transferor”) who died within 10 years before, or within 2 years after, the decedent’s death.  If the transferor died within 2 years of the death of the decedent, the credit shall be the amount determined under subsections (b) and (c). . . . 





(b) Computation of credit.--Subject to the limitation prescribed in subsection (c), the credit provided by this section shall be an amount which bears the same ratio to the estate tax paid (adjusted as indicated hereinafter) with respect to the estate of the transferor as the value of the property transferred bears to the taxable estate of the transferor (determined for purposes of the estate tax) decreased by any death taxes paid with respect to such estate.  For purposes of the preceding sentence, the estate tax paid shall be the Federal estate tax paid increased by any credits allowed against such estate tax under section 2012, or corresponding provisions of prior laws, on account of gift tax, and for any credits allowed against such estate tax under this section on account of prior transfers where the transferor acquired property from a person who died within 10 years before the death of the decedent.  





(c) Limitation on credit.--





	(1) In general.--The credit provided in this section shall not exceed the amount by which--





	(A) the estate tax imposed by section 2001 or section 2101 (after deducting the credits provided for in sections 2010, 2011, 2012, and 2014) computed without regard to this section, exceeds





	(B) such tax computed by excluding from the decedent’s gross estate the value of such property transferred and, if applicable, by making the adjustment hereinafter indicated.  





�Pet’r Br. at 10.  


�We reach this conclusion even though the IRS’ closing letter stated that the state death tax was $0.  In this case, there was no federal estate tax owed, regardless of the sequence in which the credits were taken.  In determining the Missouri tax, we are not bound by the IRS’ determination as to the application of the credits.  Buder v. Director of Revenue, 869 S.W.2d 752 (Mo. banc 1994).


�Because the Director’s final decision abated additions to tax, there is no assessment of additions before us. 
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