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DECISION


  The State Committee of Psychologists (“the Committee”) has cause to discipline 

Steven J. Tenenbaum, a licensed psychologist, under § 337.035.2(5), (6), (10), and (13),
 because he offered free psychological services to a woman as a pretext to induce her to become his client and then had sexual contact with her after she became his client.  

Procedure


On November 3, 2003, the Committee filed a complaint.  We held a hearing on September 1, 2004.  The last written argument was filed on January 20, 2005.  Assistant Attorney General Ronald Q. Smith represented the Committee at the hearing.  Assistant Attorney General Daryl Hilton filed the written arguments for the Committee.  James B. Deutsch, of Blitz, Bardgett & Deutsch, L.C., represented Tenenbaum.

Findings of Fact

1.
Tenenbaum holds a psychologist license that the Committee issued to him in 1987.  Tenenbaum’s license was current and active at all relevant times.

2.
Tenenbaum practices psychology in St. Louis County.  He has developed a specialty practice including treatment of attention deficit hyperactivity disorder.  Since 1987, Tenenbaum has been in private practice with Affiliated Psychotherapists, evaluating children and adult outpatients.  Tenenbaum founded the Attention Deficit Center in 1992.  

3.
In the fall of 2003, Tenenbaum, who was 42 years old, began exercising at 24-Hour Fitness (“the gym”) in Chesterfield.  Tenenbaum scheduled his exercises with a personal trainer for 6 a.m. on Tuesdays and Thursdays.  He instructed the gym to call him on his cell phone if his trainer could not be there. 

4.
The gym employed receptionists at the front desk to greet members and “scan” them in.   The management expected the receptionists to be cordial and greet each member by his or her first name.  The receptionist on duty at 6 a.m. for the three weeks up to November 19, 2003, was a 42-year-old woman named C.J.  After 18 years of marriage, she got divorced in 1998.  She had two sons, 10 and 18 years old.  

5.
C.J. first met Tenenbaum when she greeted him at the front desk about three weeks before November 19.
  During the next week, Tenenbaum stopped and talked with C.J. a little longer, inquiring when C.J. did not look happy.  C.J. explained that she was having problems with her ex-husband. 

6.
At some point before November 19, Tenenbaum told C.J. that he was a therapist and treated people for anger.  He also told her that he specialized in treating children with 

attention deficit hyperactivity disorder and that he conducted a support group for divorced women.

7.
The week before November 19, Tenenbaum and C.J. talked about how she could manage her anger against her ex-husband.  Tenenbaum told C.J. that he helps patients, including divorced women, learn how to deflect anger.  Tenenbaum showed C.J. something like a karate move to demonstrate that she must deflect anger as a karate fighter deflects the force of an opponent.    

8.
During the time leading up to November 19, C.J. told Tenenbaum how difficult it was bringing someone new into her life with all the problems she has.  Tenenbaum tried to help C.J. feel better about herself by telling her to repeat to herself, “I am a goddess,” insisting that she repeat it out loud.  She did.  Tenenbaum told her that men should line up to date her and that she had so much passion.

9.
When Tenenbaum went to the gym on the morning of November 19, C.J. told Tenenbaum that she had not called him to tell him his trainer had called in sick, because she looked forward to talking to him.  He made her feel good about herself.  They discussed her personal problems concerning her relationships with men.

10.
C.J. told Tenenbaum that she would go to a therapist, but that her insurance would not cover it.  Tenenbaum suggested trading his services for training.  C.J. said that this would not work.  

11.
At some point during their conversation, another gym member, LaDonna Swetnam, went to the receptionist desk.  C.J. informed Swetnam that her trainer had not shown up.  As C.J. greeted other members, Swetnam and Tenenbaum conversed about medical insurance.  Tenenbaum knew that Swetnam worked for a pharmaceutical company.  He told her about how his insurance company refused to reimburse him for a prescription medicine he needed.  

12.
When C.J. rejoined the conversation, she mentioned again that she did not have insurance to go to a therapist.  Tenenbaum told C.J. and Swetnam that he had taken on patients sometimes without requiring them to pay.  He said that his wife, who managed the business aspect of his practice, got upset at him for doing this.  Tenenbaum said that he would see C.J. as his patient and that she would be “my special little project.”  C.J. said, “great.”

13.
C.J. understood that Tenenbaum was offering his professional services to her for free because she had no insurance.

14.
Tenenbaum left the reception desk and completed his workout without his trainer.  

15.
As Tenenbaum left the gym, he told C.J. to see him at his office at 6:05 that evening.  Tenenbaum gave C.J. his business card and told her that his office was at 777 New Ballis Road and asked if she knew where that was.  She told him she knew because her children’s pediatrician’s office used to be there.  Tenenbaum also told her how to get to his office on the third floor.  C.J. said okay.  C.J. did not know that Tenenbaum did not see scheduled patients after 6 p.m.

16.
Tenenbaum thought that C.J. had been flirting with him before November 19.  When she told him on November 19 that she would like to get professional help for personal problems but had no insurance, he saw an opportunity to try to have sex with her.  He told her he would see her in his office at no cost.  He knew that C.J. was asking for his professional help with her emotional distress and that he was using the “mantel” of his profession to seduce her.  Tenenbaum knew that asking C.J. to his office was misleading to her.  He used his office as the trysting place to impress her and because it was the only place he could take her. 

17.
C.J. arrived at Tenenbaum's office shortly before six.  In a few minutes, Tenenbaum came out with his last client of the day.  He told C.J. to come back to his private office.  There were other offices around with therapists working in at least some of them.

18.
C.J. sat on a sofa while Tenenbaum sat in a chair.  

19.
Tenenbaum told C.J. that he was doing this “as a friend.”  Tenenbaum said that C.J. “was not his client” and “not on the books” and that she could not afford his $125-per-hour fee.  He did not further explain this.  She said, “Okay, because I can’t pay you.”
  

20.
Tenenbaum initiated things by talking about C.J.’s personal problems and how to deal with her ex-husband and dating.

21.
After about 30 minutes, Tenenbaum told C.J. that she had much passion and that he wanted her passion.  Tenenbaum rolled his chair over to C.J.  He kept telling her to relax and to put her arms down to her sides.  He touched her face with both of his hands.  He pulled C.J. to him and started hugging her.  He asked if that felt good.  She said yes.  Tenenbaum told C.J. that he was going to help her to move on and get from “point A to B.”  C.J. did not understand what he meant.  

22.
Tenenbaum began rubbing C.J.'s shoulders.  He moved his hands to her breast.  He unbuttoned the top two buttons of her shirt.  She told him to stop, and he did.

23.
Tenenbaum sat on the sofa next to C.J.  Tenenbaum rubbed her shoulders.  He told her that sometimes he saw her as a child that he wanted to spank and then he saw her as a woman whom he wanted to undress.  He asked if the rubbing felt good.  C.J. said yes.  Tenenbaum told her to put her arms down and to relax and things would be okay.  

24.
Tenenbaum put his hands around the front of C.J. over her shoulders and started touching her breast.  She told him to stop.  He told C.J. that he was trying to help her get from Point A to B.  Tenenbaum told her how special she was and how she was like a firefly.  He said he did not have that with his partner.  He repeated that he wanted C.J.’s passion.

25.
Tenenbaum lay back on the sofa and began pulling C.J. to him.  C.J. told Tenenbaum to stop.  He stopped.  

26.
Tenenbaum sat up.  He took C.J.'s left hand and placed it on his trousers over his penis.  He told C.J. to “look what you do to me.”  C.J. moved her hand away.  Tenenbaum told C.J. that men should line up to date her and that she should be very picky about whom she wanted to be with.  

27.
Tenenbaum knelt in front of C.J.  Tenenbaum put her knees on his shoulders.  He put his mouth between her legs.  Tenenbaum said he wanted to taste her.  She put her legs down.  

28.
 Tenenbaum asked C.J. how she liked sex with her boyfriend.  She said she liked to be on top.  Tenenbaum said that for C.J. to get from Point A to B, she would have to have sex and that Tenenbaum would help her.  Tenenbaum said that C.J. would have to have sex, but not with her heart.  

29.
Tenenbaum started rubbing her breast and took her breast out of her bra.  He started kissing her.  Tenenbaum asked if her boyfriend was rough or gentle with her and how she liked it.  C.J. said he was rough.

30.
Tenenbaum started kissing her nipples.  C.J. told him to stop.  Tenenbaum stopped.

31.
Tenenbaum said that he wanted to help C.J. get from Point A to B and that it might take a few times but that he could get her from A to B.  Tenenbaum said that C.J. was a goddess and that she should say it.  She said she was a goddess.  

32.
Tenenbaum told C.J. that she should see what she does to him.  He exposed his penis to her.  He told her to touch it to see how big it is.  He told her that she could not keep up with him.  She told him that her boyfriend has no complaints.  Tenenbaum told her to touch his penis.  She did and then pulled her hand away.  Tenenbaum put his penis between her legs and told her to see what she could have.  He asked if she was wet.  She said yes.  

33.
She told him to stop.  He stopped.  Tenenbaum put his penis back into his pants.  

34.
C.J. told him that she had to leave because her boys were waiting for her.  Tenenbaum told her that was not true because the boys were older.  C.J. said she needed to leave.  It was about 7 p.m.

35.
Tenenbaum told C.J. that he had an affair with someone in his office.  The other woman had been trying to make it work between them, and she was going to leave her husband.  Tenenbaum told the other woman that he had too much to lose and she had to leave.  The affair lasted a year and a half.  C.J. asked if Tenenbaum still saw her.  He said no, but she works in the building.  Tenenbaum said he told his wife.  She forgave him.  

36.
Tenenbaum told C.J. that he wanted to help her.  Tenenbaum said that he would help C.J. because one day he wanted C.J. to come into his office and say, look at this rock on my finger and tell him how happy she was.  

37.
C.J. said that she had to go.  She got up and was unzipping her pants to tuck in her shirt.  C.J. asked him what he was looking at.  He said he was looking at the heart tattoo she had on her right hip.  C.J. said, “Isn’t that the cutest thing you ever seen?”  Tenenbaum said yes and kissed his fingers.  He tried to touch his fingers to the tattoo, but C.J. did not let him.  He asked to “taste her.”  She said no.  C.J. said that if she came in naked with a fur coat on, he would just want to have sex with her.  Tenenbaum explained that he just wanted to help her work out her problems.
  

38.
C.J. left.  She did not visit or call Tenenbaum after that, nor did he call her.

39.
The next day, C.J., with the advice and help of a friend, Adam Pickering, went to the Town and Country Police Department.  She reported what happened with Tenenbaum to Detective Steven Cintel.  

40.
On November 21, Cintel interviewed Tenenbaum.  Tenenbaum's account of his interactions with C.J. at the gym and at his office on November 19 was detailed and remarkably similar to C.J.'s account.  Cintel arrested Tenenbaum for sexual misconduct in the first degree.  Cintel also continued interviewing people, including interviewing C.J. a second time.  He took her written statement on November 21.  Eventually, the prosecutor declined to file charges.

41.
On November 25, C.J. traveled to Jefferson City and filed a complaint against Tenenbaum with the Committee.

42.
On December 4, C.J. began therapy with a licensed clinical social worker who was a sexual trauma specialist.

43.
From November 25, 2003, to February 12, 2004, C.J. wrote four letters to the Committee’s executive director urging prompt action against Tenenbaum.  

Conclusions of Law


Section 621.045.1 gives us jurisdiction to hear the Committee’s complaint.  The Committee has the burden to prove that Tenenbaum has committed an act for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  

Ruling on Evidentiary Issues

On November 21, Cintel interviewed Tenenbaum.  Cintel summarized the interview in his police report.  The Committee marked the police report as Petitioner’s Exhibit A.  The Committee offered only those portions of Cintel's interview with Tenenbaum (“the interview report”) that consist of Tenenbaum’s admissions against interest.  (Tr. at 211.)  The Committee did not specify which of Tenenbaum’s statements it wanted us to consider as admissions against interest, leaving to us the task of reading the entire interview report and deciding which 

statements the Committee might be thinking of using and whether they qualify as admissions against interest.  

Tenenbaum objected on two bases.  First, Tenenbaum contends that the interview did not contain his verbatim statements, only Cintel's summary of what Tenenbaum said.  (Tr. at 213.)  Second, Tenenbaum contends that he was not a party to the proceeding for which the interview report was made.  The interview report was made in the investigation of a criminal case, and Tenenbaum was never a party to a criminal charge.  Therefore, Tenenbaum contends that his statements cannot be the admissions of a party.  We admitted the report subject to Tenenbaum’s objections.  (Tr. at 214, 233.)  

Tenenbaum also objected to Cintel testifying from his own memory about what Tenenbaum said to him during the November 21 interview as being hearsay.  We took the objection with the case.  (Tr. at 220, 233.)

As for the objection to the interview report, § 536.070(10) provides for the admission of records, such as police reports, “if it shall appear that it was made in the regular course of any business, and that it was the regular course of such business to make such . . . record at the time of such . . . transaction . . . or within a reasonable time thereafter.”  (Emphasis added.)  “The administrative law judge may determine from the totality of the circumstances whether the document meets the criteria; the document’s custodian or preparer need not be present to sponsor the document.”  State ex rel. Sure-Way Transp. v. Division of Transp., Dep’t. of Economic Development, 836 S.W.2d 23, 26 (Mo. App., W.D. 1992).   

Cintel was a detective with the Town and Country Police Department.  He authored the interview report on November 21, the day of his interview with Tenenbaum.  He testified that he did the interview report in the course of his investigation of C.J.’s report of a crime that 

Tenenbaum allegedly committed against her.  We conclude that the report was made in the regular course of the business of the police department, and it was the regular course of the police department to make such a report at or shortly after the interview.  Therefore, Petitioner’s Exhibit A is admissible under § 536.070(10).

However, not everything in a record that’s admissible under § 536.070(10) may be considered as evidence of the truth of what is asserted.  As the court held in Edgell v. Leighty, 825 S.W.2d 325, 329 (Mo. App., S.D. 1992):

The general rule applicable to the admission of accident reports has been summarized. 

“It is generally recognized that the business records exception does not make admissible anything contained in the record or report which would not be admissible if testified to by the maker of the record or report. Consequently, . . . the content of a police report which was not the result of the reporting officer’s own observations, but was the product of statements made to the officer by third persons, could not be admitted into evidence under the business records exception to the hearsay rule, unless the third party making the statement was under a business duty to do so.”  Annot., Police Reports as Business Records, 77 A.L.R.3d 115, 133 (1997).  

The only statements from others that Cintel included in the interview report were those that Tenenbaum make directly to him.  These are admissible under the rule in Edgell v. Leighty.  


Further, we have set out in our discussion of the merits of the complaint certain of Tenenbaum’s statements to Cintel that supported the Committee’s complaint and that were, at least to some degree, contrary to Tenenbaum’s position at the hearing.  These statements are in the interview report and in Cintel’s testimony from his own memory.  Independent from their admissibility in the interview report under § 536.070(10), these statements are admissible as Tenenbaum's admissions against interest.  

The court set forth the criteria for determining admissions against interest in Around the World Importing v. Mercantile Trust Co.,  795 S.W.2d 85, 89 (Mo. App.,  E.D. 1990):

In order for a statement of a party to be competent as an admission against interest, it is not necessary that it be a direct admission of the ultimate facts in issue, but it may be competent if it bears on the issue incidentally or circumstantially. 

There are three requirements necessary to admit an admission by a party-opponent:  1) a conscious or voluntary acknowledgment by a party-opponent of the existence of certain facts; 2) the matter acknowledged must be relevant to the cause of the party offering the admission; and, 3) the matter acknowledged must be unfavorable to, or inconsistent with, the position now taken by the party-opponent.  
(Citations omitted.)


Tenenbaum’s statements were in direct response to the questions that Cintel asked him about the allegations that C.J. made regarding what happened between her and Tenenbaum on November 19 at the gym and at Tenenbaum’s office.  Cintel apprised Tenenbaum of C.J.’s allegations and asked Tenenbaum for his side of the story.  Tenenbaum’s statements were a conscious acknowledgement of the existence of facts.  Those facts concerned the same conduct that the Committee has alleged in its complaint as constituting cause for discipline.  The statements that the Committee seeks to offer are those that are “unfavorable to, or inconsistent with, the position now taken by the party-opponent.”  Specifically, Tenenbaum’s statements tend to acknowledge that he offered to provide free psychological services to C.J. upon her request for those services.  We conclude that those statements in the interview report and those that Cintel testified to from his own memory are admissible as admissions against interest.


At the hearing, Tenenbaum objected also on the ground that the statements were not taken during these proceedings, but rather during a criminal investigation in which Tenenbaum was never made a party.  Tenenbaum cites no authority for the proposition that statements can be 

considered admissions against a party’s interest only if those statements occurred in the course of the particular case in which they are being offered.  We found no such authority either.  We overrule the objection.  

Merits of the Complaint


The Committee’s core contention is that Tenenbaum's conduct violated the “Ethical Rules of Conduct” (the Ethical Rules) as set forth in the Committee's Regulation 4 CSR 235-5.030:

(1) General Principles.


(A) Purpose.  The ethical rules of conduct constitute the standards against which the required professional conduct of a psychologist is measured.


(B) Scope.  The psychologist shall be governed by these ethical rules of conduct whenever providing psychological services in any context.  These ethical rules of conduct shall apply to the conduct of all licensees and applicants, including the applicant's conduct during the period of education, training and employment which is required for licensure.  The term psychologist, as used within these ethical rules of conduct, shall be interpreted accordingly whenever psychological services are being provided in any context.

*   *   *


(D) Violations.  A violation of these ethical rules of conduct constitutes unprofessional conduct and is sufficient reason for disciplinary action or denial of either original licensure, reinstatement or renewal of licensure.

*   *   *

(2) Definitions.


(A) Client.  Client, as used in this code, means a patient or any other receiver of psychological services or that person’s legal guardian.

*   *   *

(4) Impaired Objectivity and Dual Relationships. 

*   *   *


(C) Prohibited Dual Relationship.


1.  The psychologist, in interacting with any current client or with a person to whom the psychologist at any time within the previous sixty (60) months has rendered counseling, psychotherapeutic or other professional psychological services for the treatment or amelioration of emotional distress or behavioral inadequacy, shall not—


B.  Engage in kissing with the mouth, lips or tongue of the psychologist with the client or the client with the psychologist;


C.  Touching or caressing by either the psychologist or client of the other person's breasts, genitals or buttocks;


D. Engage in any deliberate or repeated comments, gestures or physical contact of a sexual nature that exploits the professional relationship with the client[.]


C.J. expressed a need for psychological services because of her difficulty in handling certain family and romantic relationship problems that she had described to Tenenbaum.  Tenenbaum offered to render free psychological services to C.J., and she accepted.  Tenenbaum had her come to his office where he normally counsels patients.  He took 30 minutes of their meeting discussing her personal problems before he began touching her.    

Section 337.015 defines the practice of psychology:

3.  The "practice of psychology" within the meaning of this chapter is defined as the observation, description, evaluation, interpretation, treatment, and modification of human behavior by the application of psychological principles, methods, and procedures, for the purpose of preventing, treating, or eliminating symptomatic, maladaptive, or undesired behavior and of enhancing interpersonal relationships, work and life adjustment, personal effectiveness, behavioral health, and mental health. . . .   Psychological services may be rendered to individuals, families, groups, and the public.  The practice of psychology shall be 

construed within the meaning of this definition without regard to whether payment is received for services rendered.

The problems that C.J. described to Tenenbaum at the gym and the type of services that Tenenbaum offered fall within the legal description of the practice of psychology.  The fact that Tenenbaum offered to do this for free as a “friend” does not change the fact that he offered to help C.J. with her personal problems by applying the methods and principles of his profession in a professional context.  The sexual conduct that the Committee contends is unethical came after Tenenbaum established this professional relationship with C.J.  Therefore, the Ethical Rules govern.  Tenenbaum clearly violated the Ethical Rules’ prohibition of sexual contact and language with a patient.

Tenenbaum does not disagree in any significant way with what C.J. described happened in his office relating to his touching her.  He argues that C.J. had been flirting with him prior to and on November 19 by telling him her personal problems.  Tenenbaum contends that a woman of C.J.’s age and maturity would know that his invitation to come up after hours for free psychological services was just his way of inviting her up for a date.  He argues that her participation and acquiescence for a time in the advances that he made in his office also shows that she went there for sexual adventure.

The facts do not support Tenenbaum's characterization of events.  There is no evidence, not even in Tenenbaum's testimony, of C.J. flirting with him before her office visit.  It is not uncommon for people to bring up family or dating problems in their casual conversations.  People are especially likely to open up to someone who is a psychologist.  (Tr. at 255-56.)  As Tenenbaum's expert testified, “[t]he kind of chitchat that they describe goes on all the time in a psychologist’s world.”  (Tr. at 255.)   By itself, such conversation is neither flirting nor a request for services.  

However, by the end of their conversation on November 19, Tenenbaum understood that C.J. was expressing a need for psychological services.  This is why Tenenbaum offered his services for free.  Both C.J. and Swetnam testified to this.  To the extent that Tenenbaum's testimony is contrary, we believe C.J. and Swetnam.  Even more to the point, Tenenbaum admitted this to Cintel the day after the events took place.  As Cintel testified, “[h]e [Tenenbaum] told me, she [C.J.] said, I need professional help.  And he said, I can help you.  Be at my office at 6:05.”  (Tr. at 220-21.)  Further, Tenenbaum told Cintel:  “He told me that in this conversation that he had with her that I just related to you that she explained she didn’t have any insurance, didn’t have any money to pay for it, and he said that he could help her and that he would do it at no cost.”  (Tr. at 221.)  

After his workout, Tenenbaum confirmed his earlier offer by setting an appointment time, giving C.J. his business card, and inviting her to his office where he normally renders psychological services.  Of course, he did not bother telling C.J. that 6:05 p.m. was five minutes after his usual appointment times.  

When C.J. appeared at his office, he continued to behave as if he was going to render professional services.  First, he addressed payment.  Tenenbaum told C.J. that he was doing this “as a friend.”  Tenenbaum told C.J. that she “was not a client” and was “not on the books” and that she could not afford his $125 per hour fee.  C.J. was being reasonable when she took this to be an explanation of how this service was to be free.  She was “not a client” and “off the books,” meaning no billings to an insurance company and no fee charged to C.J., because she was a friend.  There was no reason for C.J. to conclude that what Tenenbaum was really telling her was that this was a date, not a counseling session.  Second, Tenenbaum began a discussion of C.J.’s 

personal problems that lasted for about thirty minutes.  (Tr. at 32-34.)  Although Tenenbaum now denies this (Tr. at 319), he admitted it to Cintel.  Cintel testified at the hearing:

Q
Did Dr. Tenenbaum then tell you what occurred when CJ entered his private office?

A
Yes.

Q
And what did he indicate was the first thing that occurred when they entered? 

A
They discussed her personal problems which they had been discussing at their meetings at the health club.

(Tr. at 222.)

Tenenbaum admitted to Cintel that this was all a ploy to convince C.J. to have sex with him.  He used his office rather than a motel as “a way to impress her.”  (Tr. at 223.)   

Even though Tenenbaum saw C.J.’s friendliness up to November 19 as “flirting” or “coming on to him,” he never told Cintel that he saw C.J.’s request for help on November as her way of asking for a date.  Tenenbaum recognized that C.J. was asking for help.  As Cintel summarized Tenenbaum’s statements in the report:

[C.J.] has always been talkative, pleasant and up beat with him.  He said that he feels she has been flirting with him.  When he came in on Tuesday, she told him that his trainer was sick but she didn’t call him to cancel his appointment because she looked forward to seeing him and wanted to see him today.  She then continued to talk about the problem with her boyfriend and said that she would like to get professional help but had no insurance.  He then told her that he would see her in his office at no cost.  He told her he was doing this as a friend and not professionally.  He said he made it perfectly clear to her that he would try to help her as a friend and not as a patient.  She agreed and he set the appointment . . . .

As he escorted his last patient for the day to the waiting room, he found [C.J.]  He told her to come in and they both went to his office.  They talked about her emotional problems for a short period of time.  Then they made out a little with some heavy petting and she decided to leave and left. 

*   *   *

I asked if when [C.J.] told him his trainer was cancelled and she didn’t call him so that she could see him, if he saw this as an opportunity to further engage [C.J.] in a personal relationship even though she was asking for emotional guidance.  I asked if he saw this as an opportunity to maybe have sex with her.  He agreed that this was the case.  He said that even though [C.J.] was asking for help with emotional distress he saw her words as comforting.  He said that he needs to have people tell him that they’re interested in him; to like him.  It makes him feel good when people are attentive to him.  I asked him if he thought this was the right thing to do with a person who has sought him out on a professional level and he acknowledge [sic] it was wrong of him.  He said “When you wear the mantel you have to live to a higher standard.  I surely didn’t mean to hurt her but I see that I have.”
I asked him if he thought it was OK to bring [C.J.] to his office to seduce her instead of taking her to a hotel or his house or to her house.  I asked if in doing so [C.J.] would interpret this to mean she was going to get his help as a clinician rather than for a personal sexual encounter.  He said this too was misleading to her but it was the only place to take her and he used it to impress her.
(Pet’r Ex. A, at 18-20.)  (Emphasis added.)

Through the use of the “mantle” of his licensed status, Tenenbaum obtained C.J.’s presence at his office.  The problems that C.J. posed and the services that Tenenbaum offered fall within the description of practicing psychology set forth in § 337.015.3.  Therefore, Tenenbaum’s conduct during C.J.’s office visit is subject to all the legal principles that pertain to the duties and functions of a licensed psychologist practicing psychology, including those contained in the Committee’s Ethical Rules.

Rather than addressing the description of the practice of psychology in § 337.015.3, Tenenbaum attempts to analyze whether he had a professional duty to C.J. in terms of contract and tort law developed in malpractice cases:  whether or not there is offer and acceptance so that 

a meeting of the minds occurs.
  There was no meeting of the minds, Tenenbaum contends, because his offer of psychological services was a sham.  Accordingly, he contends that he owed C.J. no professional duties and was not bound by the Ethical Rules.  

Laws providing for the disciplining of licensed professionals are not developed to resolve business or tort disputes.  They are passed to give licensing authorities the means to protect the public.  In Bhuket v. Missouri Bd. of Regis'n for the Healing Arts, 787 S.W.2d 882, 885 (Mo. App., W.D. 1990), the Court of Appeals explained:  


Statutes authorizing the Missouri State Board of Registration for the Healing Arts to regulate and discipline physicians are remedial statutes enacted in the interest of the public health and welfare and must be construed with a view to suppression of wrongs and mischiefs undertaken to be remedied.

Being enacted for the protection of life and property, licensing laws are remedial laws, subject to liberal construction.  State ex rel. Webster v. Myers, 779 S.W.2d 286, 290 (Mo. App., W.D. 1989).  

Offering services to the public is one of the functions of any licensed profession, including the profession of a licensed psychologist in private practice, as was Tenenbaum.  A person agrees to become a client of a psychologist, in large part, because of the trust that the psychologist’s licensed position engenders in that person.  This is why the law protects the relationship formed by means of a licensee’s sham offer of services just as it protects the relationship formed pursuant to a legitimate offer.  

Tenenbaum had explained to C.J. before November 19 how he counseled women like her to deflect their anger.  While this was not an offer to give her services, it shows how C.J. came to believe that he might help her when he did offer his services on November 19.  We conclude that 

under the circumstances C.J. was reasonable in believing that Tenenbaum was making a legitimate offer to help her professionally.  Tenenbaum cannot have it both ways.  He cannot use his licensed status to lure the unsuspecting to his office for sex and then avoid discipline by claiming that his sham offer prevented the formation of a relationship that the law protects.  When the licensee makes an offer of services to someone who accepts it reasonably believing it to be legitimate, the licensing laws apply to the licensee’s conduct.

The Committee cites § 337.035.2(5), which authorizes discipline for:

[i]ncompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by this chapter[.]

The court in Johnson v. Missouri Bd. of Nursing Adm’rs, 130 S.W.3d 619, 642 (Mo. App., W.D. 2004), held:

Although the word “incompetency” is not defined in § 344.050.2(5), it has been defined in other license discipline contexts as a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability.  See Forbes v. Mo. Real Estate Comm’n, 798 S.W.2d 227, 230 (Mo. App. W.D. 1990).   

Implicit in the Ethical Rules’ prohibition of a sexual relationship with clients is the profession’s determination that there is no therapeutic value in the conduct by which a sexual relationship is established and maintained and that such conduct creates an unacceptable risk of harm to the client.  Tenenbaum had been practicing psychology since 1987.  As a trained and experienced therapist, he knew why such conduct was wrong.  This is why he emphasized to Cintel that he was trying to establish a social, not a professional, relationship:

He [Tenenbaum] told her he was doing this as a friend and not professionally.  He said he made it perfectly clear to her that he would try to help her as a friend and not as a patient.  

(Pet’r Ex. A, at 18.)
The evidence shows that Tenenbaum knew the risk of harm that he placed upon C.J. by attempting to enter into a sexual relationship with her and that he did not care that he exposed her to risk.  Tenenbaum showed a lack of disposition to use his professional ability to avoid exposing his client to these risks.  We conclude that he was incompetent.


Misconduct is the willful doing of a wrongful act.  Grace v. Missouri Gaming Comm’n, 51 S.W.3d 891, 900-01 (Mo. App., W.D. 2001).  Gross negligence is a deviation from the standard of care so egregious as to demonstrate a conscious indifference to a professional duty.  Duncan v. Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs, 744 S.W.2d 524, 533 (Mo. App., E.D. 1988).  We may infer the requisite mental state from the conduct of the licensee “in light of all surrounding circumstances.”  Id.  The mental states for misconduct and gross negligence – intent and indifference, respectively – are mutually exclusive. 


We conclude that Tenenbaum knew it was wrong for him to induce C.J. to come to his office with a false offer of professional services in the hopes of entering into a relationship with her that violated the Ethical Rules.  His conduct was willful.  Accordingly, Tenenbaum was guilty of misconduct, but not gross negligence.

Fraud is an intentional perversion of truth to induce another person to act in reliance upon it.  Hernandez v. State Bd. of Regis’n for Healing Arts, 936 S.W.2d 894, 899 n.2 (Mo. App., W.D. 1997).  It requires the intent that others rely on the misrepresentation.  Sofka v.Thal, 662 S.W.2d 502, 506 (Mo. banc 1983); see also Missouri Dental Bd. v. Bailey, 731 S.W.2d 272 (Mo. App., 1987).  “Concealment of a material fact of a transaction, which a party has the duty to disclose, constitutes fraud as actual as by affirmative misrepresentation.”  Daffin v. Daffin, 567 S.W.2d 672, 677 (Mo. App., K.C.D. 1978).  That duty arises when the concealer is a 

fiduciary or has superior knowledge.  Nigro v. Research College of Nursing, 876 S.W.2d 681, 686 (Mo. App., W.D. 1994).  We may infer fraudulent intent from the circumstances of the case.  Essex v. Getty Oil Co., 661 S.W.2d 544, 551 (Mo. App., W.D. 1983).    

Misrepresentation is a falsehood or untruth made with the intent of deceit rather than inadvertent mistake.  Hernandez, 936 S.W.2d at 899 n.3.  To “deceive” is “to cause to believe the false.”  WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 584 (unabr. 1986).  Dishonesty is a lack of integrity, a disposition to defraud or deceive.  Id. at 650.  Dishonesty includes actions that reflect adversely on trustworthiness.  See In re Duncan, 844 S.W.2d 443, 444 (Mo. banc 1992).

Tenenbaum admits that he used fraud, misrepresentation, and dishonesty in regard to C.J.  His defense, as explained above, is that his lies prevented the formation of a psychologist-patient relationship and therefore the misconduct, fraud and so on were not “in the performance of the functions or duties of any profession licensed or regulated by this chapter.”  

As explained before, we reject this interpretation of the law.  One of the functions of a licensed psychologist is to offer psychological services to the public.  The licensing laws apply when a licensed psychologist makes an offer to provide services in circumstances that would lead a reasonable person to believe the offer was legitimate.  Those were the circumstances in this case.  Tenenbaum continued his charade of playing psychologist when he received C.J. into his office and discussed her personal problems for thirty minutes.  He did that to further impress upon her that his words and actions were of a professional nature when he knew he was trying to seduce her.  Because of all the professional trappings that Tenenbaum used, C.J. did not realize that his comments about not being a client and being off the books were signals that he wanted to use the session for a tryst.  Instead, she interpreted them in a professional context, thinking that 

Tenenbaum was telling her she was not on the books as an official client because he was neither billing an insurance company nor charging her a fee.  

In his offer to provide services to C.J. and in the way he began conducting his session with her, Tenenbaum used fraud, misrepresentation, and dishonesty in the performance of his functions and duties as a psychologist.  

The Committee has cause to discipline Tenenbaum under § 337.035.2(5) for incompetency, misconduct, fraud, misrepresentation, and dishonesty.

The Committee also cites subdivisions (6) and (10), which allow discipline for:


(6) Violation of, or assisting or enabling any person to violate, any provision of this chapter, or of any lawful rule or regulation adopted pursuant to this chapter;

*   *   *


(15) Being guilty of unethical conduct as defined in “Ethical Rules of Conduct” as adopted by the committee and filed with the secretary of state.

The regulation that the Committee contends is violated is 4 CSR 235-5.030 and specifically the Ethical Rules.  Without needless repetition of the facts, we conclude that Tenenbaum formed a dual relationship with C.J., offering her professional services and then engaging in the sexual conduct that 4 CSR 235-5.030(4)(C)1. B, C, and D prohibit.  The Committee has cause to discipline Tenenbaum under § 337.035.2(6) and (15).

Finally, the Committee seeks cause to discipline under § 337.035.2(13) for “[v]iolation of any professional trust or confidence[.]”  Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.  Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  Tenenbaum had extensive education, training, and experience in the practice of psychology.  Tenenbaum also had the State’s blessing as shown by his licensed 

status.  Such factors create even in well-educated and sophisticated persons a trusting acceptance of what the psychologist recommends.  It is evident that C.J. did not have extensive education.  She testified that she had never been to psychological counseling or therapy.  Tenenbaum had told her about his counseling of divorced women and even had demonstrated for her the “karate” technique that he teaches to women to help them manage anger.  C.J. relied upon Tenenbaum’s professional abilities and integrity when she accepted his invitation to his office and engaged in a discussion of her personal problems there.  She thought he would use his skills to help her.  Instead, he engaged her in sexual activity.  It does not matter whether she consented or acquiesced for a time after Tenenbaum began touching her.  When she went to his office, she relied on his professional judgment and integrity to conduct the session as a legitimate practice of psychology.  Tenenbaum violated that trust.  

“Professional trust” also includes the trust that Tenenbaum’s profession, as embodied in the Committee, places in him when it licenses him to practice.  The Committee codified the profession’s Ethical Rules in its own regulations to make clear to licensees that the Committee places its trust in them to behave according to these rules.

The Committee has cause to discipline Tenenbaum under § 337.035.2(13). 

Summary


The Committee has cause to discipline Tenenbaum under § 337.035.2(5), (6), (10), and (13).


SO ORDERED on February 28, 2005.



________________________________



JOHN J. KOPP 



Commissioner

	�Statutory references are to the 200 Revised Statutes of Missouri.


	�Date references are to 2003, unless otherwise noted.


	� Tr. at 32, 55; Resp. Ex. 1, at 2.





	�Tr. at 32-33.


	�At some point during their encounter, C.J. playfully bit Tenenbaum’s finger when he was touching her lips.  


	�Tenenbaum cites such cases as Corbett v. McKinney, 980 S.W.2d 166, 169-50 (Mo. App., E.D. 1998), in which the court set forth principles to decide whether a doctor-patient relationship existed between the patient of an emergency room doctor and the specialist whom the emergency room doctor consulted over the telephone.
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