Before the

Administrative Hearing Commission

State of Missouri

RANDALL M. TAYLOR,
)



)



Petitioner,
)




)


vs.

)

No. 99-2763 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

MEMORANDUM AND ORDER


On August 26, 1999, Randall M. Taylor filed a petition appealing the Director of Revenue’s (Director) final decision assessing state sales tax, local sales tax, and a motor vehicle title penalty.  Taylor argues that he does not owe the sales tax because he returned the vehicle.

On March 8, 2000, the parties filed a stipulation of facts.  The last written argument was due on June 9, 2000.  

Findings of Fact

1. On January 16, 1999, Taylor purchased a 1998 Chevrolet truck, Vehicle Identification No. 1GCEC14WXWZ162062.  Taylor’s address on the date he purchased the vehicle was 1328 South 26th Street, St. Joseph, Missouri, 64507.  

2. Taylor purchased the 1998 Chevrolet truck from Auto Banc of St. Joseph, Missouri.  He obtained a loan for the purchase of the vehicle from Ameri Credit Financial Services (Ameri Credit), whose offices are in Ft. Worth, Texas.

3. Soon after Taylor purchased the vehicle and began driving it, he noticed problems with its performance.  Taylor thought the truck might have been wrecked.  He asked the dealer if that was the case, and the dealer assured Taylor that the vehicle had not been wrecked.

4. Taylor took the vehicle to an auto body shop not associated with the dealer.  The auto body shop informed Taylor that the vehicle had been wrecked and that it was not patched together very well. 

5. On or about February 19, 1999, Taylor returned the vehicle to the dealer’s lot.  Taylor informed the dealer that he did not want the truck and that he felt the dealer had been dishonest and cheated him in the deal.  The dealer informed Taylor that the decision of the sale was a matter between Taylor and Ameri Credit.  Taylor left the vehicle at the dealer’s lot.

6. Taylor contacted Ameri Credit.  Ameri Credit told Taylor that they would try to resolve the matter with the dealer.  Several days later, Ameri Credit called Taylor and informed him that they could not come to an agreement with the dealer regarding the return of the truck.  They informed Taylor that they would have to regard its return as a voluntary repossession. 

7. Taylor agreed to resolve the matter as a voluntary repossession.  Taylor contacted an attorney.  Eventually, after approximately 30 days, Ameri Credit came and removed the truck from the dealer’s lot.

8. Ameri Credit sold the vehicle at an auction for $4,000 less than the price Taylor had agreed to pay.

9. Ameri Credit asked Taylor to pay the $4,000 difference between the auction price and the contract price.  Taylor settled with Ameri Credit and paid $2,000 of the difference.

10. Taylor never submitted an application for title or license for the vehicle.  He has not paid any sales tax or title penalty regarding the purchase of the vehicle.

11. On August 5, 1999, the Director assessed $728.81 in state sales tax, $474.38 in local sales tax, and a $100 title penalty against Taylor.

Conclusions of Law


We have jurisdiction to hear the Taylor’ petition.  Sections 621.050.1.
   Taylor has the burden of proof on the petition.  Section 621.050.2 and section 136.300, RSMo Supp. 1999. 


The Director argues that Taylor owes tax under section 144.070.1, RSMo Supp. 1999, which provides: 

At the time the owner of any . . . motor vehicle . . . which was acquired in a transaction subject to sales tax under the Missouri sales tax law makes application to the director of revenue for an official certificate of title and the registration of the automobile . . ., he shall present to the director of revenue evidence satisfactory to the director of revenue showing the purchase price . . . in the acquisition of the motor vehicle . . ., or that no sales tax was incurred in its acquisition, and if sales tax was incurred in its acquisition, the applicant shall pay or cause to be paid to the director of revenue the sales tax provided by the Missouri sales tax law[.]

Section 144.069, RSMo Supp. 1999, sets forth the applicable local tax:

All sales of motor vehicles . . . shall be deemed to be consummated at the address of the owner thereof, . . . and all applicable sales taxes levied by any political subdivision shall be collected on such sales by the state department of revenue on that basis.

Section 301.190.5, RSMo Supp. 1999, provides a penalty of $25 per thirty days to a maximum of $100 when “application for the certificate is not made within thirty days after the vehicle is acquired by the applicant[.]”  Section 301.190.5, RSMo Supp. 1999, provides that the penalty may be waived “for a good cause shown.”


Taylor argues that he does not owe the sales tax because he returned the vehicle. However, a rescission of the sale did not occur because the dealer did not agree to rescind the sale.  The vehicle was repossessed by the finance company.  Section 144.071.1 provides: 


In all cases where the purchaser of a motor vehicle . . . rescinds the sale of that motor vehicle . . . and receives a refund of the purchase price and returns the motor vehicle . . . to the seller within sixty calendar days from the date of the sale, the sales or use tax paid to the department of revenue shall be refunded to the purchaser upon proper application to the director of revenue.

That statute requires paying the tax to the Director, returning the vehicle and receiving the sale price back within 60 days, and filing a claim for refund with the Director.  No rescission occurred, and no decision of the Director denying such a refund claim is before us. 


The facts stipulated by the parties indicate that there may have been fraud involved in the sale of the vehicle.  The dealership represented that the vehicle had not been wrecked.  However, this type of fraud does not render the contract void, but voidable by the victim.  Wolf v. St. Louis Public Service Co., 357 S.W.2d 950, 957 (Mo. App., St.L.D. 1962).  Even if Taylor is considered the victim of the dealership’s fraud, he is not entitled to claim that the contract never existed.  He might be entitled to court-ordered damages – even the money owed for taxes – that would restore the parties to the position they held before entering into the contract.  Dilts v. Lynch, 655 S.W.2d 118, 121 (Mo. App., S.D. 1983).  Therefore, we cannot declare that there was no sale based on fraud against Taylor.  If Taylor believes he is entitled to damages for fraud, he should seek redress in the circuit court. 
 


The law requires us to impose the tax.  Although we sympathize with Taylor, the law does not allow an exception as requested by Taylor, nor does it provide any authority for us to make an exception.  Neither the Director nor this Commission has any power to change the law.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).


Section 301.190.5, RSMo Supp. 1999, provides that the penalty may be waived for good cause shown.  Taylor attempted to return the vehicle to the dealership after he discovered that the vehicle had been wrecked.  Taylor has shown good cause for waiving the penalty.  


Therefore, we conclude that Taylor owes $728.81 in state sales tax and $474.38 in local sales tax.  Taylor does not owe a title penalty.


SO ORDERED on June 16, 2000.



________________________________



SHARON M. BUSCH



Commissioner

�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.
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