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)




)
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)

DECISION 


Stephen K. Taylor is subject to discipline because (1) he committed the criminal offense of stealing and (2) his conduct was committed under color of law and involved moral turpitude.  
Procedure


The Director of the Department of Public Safety (“the Director”) filed a complaint on June 26, 2009, seeking this Commission’s determination that Taylor’s peace officer license is subject to discipline.  Though Taylor received a copy of the complaint and our notice of complaint/notice of hearing by certified mail on July 7, 2009, he did not file an answer to the complaint.  

This Commission convened a hearing on the complaint on December 1, 2009.  Assistant Attorney General Christopher R. Fehr represented the Director.  Though Taylor was notified of 
the date and time of the hearing, neither he nor anyone representing him appeared.  The reporter filed the transcript on December 31, 2009.  

Findings of Fact


1.  Taylor has held a Class A peace officer license.
  


2.  Between January 2006 and March 2007, while employed as a police officer with the Lake St. Louis Police Department (“the Police Department”), Taylor took cash from the evidence locker at the Police Department.  Taylor was re-assigned to the St. Charles County Regional Drug Task Force (“SCCRDTF”) in March 2007.  On eight dates from March 2007 until he resigned from the SCCRDTF in August 2007, Taylor went to the Police Department during the day before his tour of duty began, accessed the evidence room with his pass card, obtained the physical key to the off-site storage facility where the safe was kept, and stole money.  Taylor took a total of approximately $13,908 in cash from the Police Department.  Taylor used the money to pay his personal bills.  No one discovered that money was missing from the evidence locker until February 7, 2008.    


3.  The St. Charles County Prosecuting Attorney filed an information in the Circuit Court of St. Charles County on October 15, 2008, asserting that Taylor committed the criminal offense of stealing for the conduct described in Finding of Fact 2.  On November 7, 2008, Taylor pled guilty to the charge.  The court sentenced Taylor to six years in prison, but suspended the execution of sentence and placed him on probation.  
Conclusions of Law


We have jurisdiction to hear this case.
  The Director has the burden of proving that Taylor has committed an act for which the law allows discipline.
  The Director argues that there is cause for discipline under § 590.080:

1.  The director shall have cause to discipline any peace officer licensee who:
*   *   *
(2) Has committed any criminal offense, whether or not a criminal charge has been filed;

(3) Has committed any act while on active duty or under color of law that involves moral turpitude or a reckless disregard for the safety of the public or any person[.]

I.  Criminal Offense

The Director asserts that Taylor committed the criminal offense of stealing.  Section 570.030.1 provides:  

A person commits the crime of stealing if he or she appropriates property or services of another with the purpose to deprive him or her thereof, either without his or her consent or by means of deceit or coercion.  

Taylor took approximately $13,908 in cash from the Police Department’s evidence locker without anyone’s consent and used it to pay his personal bills.  Taylor committed the criminal offense of stealing.  There is cause to discipline his license under 
§ 590.080.1(2).  

The Director contends in his complaint that the phrase “committed any criminal offense” in § 590.080.1 includes “a person who has pleaded guilty to, been found guilty of, or been 
convicted of any criminal offense.”  The Director cites Regulation 11 CSR 75-13.090(2)(A) and (3)(C) in support.  We have found that Taylor committed the criminal offense without using the cited regulation.  Further, as we have stated in other decisions,
 the Director did not have the authority to promulgate the regulation. 

II.  Act Involving Moral Turpitude

The Director asserts that Taylor may be disciplined under § 590.080.1(3) for committing an act while on active duty or under color of law that involves moral turpitude.  It is not clear whether Taylor was actually on active duty when he took money before he was re-assigned to the SCCRDTF in March 2007.  However, even after being re-assigned to the SCCRDTF, Taylor continued to access the evidence room at the Police Department and take money out.  Taylor did so during the day before his tour of duty began.  Even if Taylor was not on active duty when he was taking money from the Police Department, he acted under color of law.  We find instructive judicial definitions of that term used in 42 U.S.C. § 1983.

“The traditional definition of acting under color of state law requires that the defendant in a § 1983 action have exercised power ‘possessed by virtue of state law and made possible only because the wrongdoer is clothed with the authority of state law.’” . . .  At the same time, however, the Supreme Court has made clear that even the “[m]isuse of power” possessed by virtue of state law is action taken “under color of state law.” . . .  Thus, “under ‘color’ of law” means “under ‘pretense’ of law,” and “[a]cts of officers who undertake to perform their official duties are included whether they hew to the line of their authority or overstep it.”[
]

Taylor misused his position of authority to take money that did not belong to him.  Taylor acted under color of law, even if he was not on active duty when he took money from the Police Department.  

Moral turpitude is:
an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty 

between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”[
]

Taylor took approximately $13,908 that did not belong to him and used it to pay his personal bills.  We agree that this conduct involved moral turpitude.  Taylor is subject to discipline under § 590.080.1(3).  
Summary


Taylor is subject to discipline under § 590.080.1(2) and (3).  

SO ORDERED on January 15, 2010.



________________________________



PHILIP G. SMITH,


Commissioner

	�The Director’s Exhibit 1 contains an apparent typographical error in stating that the statement was subscribed and sworn on March 26, 2006, whereas the document is dated March 26, 2009.  We take March 26, 2009, as the correct date.  The Director’s evidence does not show that Taylor’s license was current and active as of the date of the hearing or at the time of the conduct at issue.  


�Section 590.080.2.  Statutory references are to RSMo Supp. 2009.


�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


	�E.g., Director of Public Safety v. Morrissey, No. 07-0756 PO (July 23, 2008).  


	� Dossett v. First State Bank, 399 F.3d 940, 949 (8th Cir. 2005).


	�In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).
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