Before the

Administrative Hearing Commission

State of Missouri

TANEY COUNTY COMMISSION and
)

JAMES STRAHAN, TANEY COUNTY
)

ASSESSOR,
)



)



Petitioners,
)




)


vs.

)

No.  08-0863 XX



)

STATE TAX COMMISSION,
)




)



Respondent.
)

DECISION
We find no basis for making any changes to the assistance maintenance plan for 
January 1, 2008, to December 31, 2009 (“the plan”) that the State Tax Commission approved for Taney County.
Procedure

On April 30, 2008, the Taney County Assessor and the Taney County Commission (“Petitioners”) filed an appeal from the proceedings at the State Tax Commission to decide all matters in dispute regarding the plan.  The State Tax Commission filed an answer.  We held a hearing on October 14, 2008.  Both parties filed written arguments.  On January 9, 2009, we issued an order for the parties to show cause why this case should not be dismissed for lack of jurisdiction.  Petitioners responded.  The State Tax Commission relied upon its rationale supporting our jurisdiction submitted in its post-hearing written argument.  
Findings of Fact

1.
Counties
 enter into assistance maintenance plans with the State Tax Commission to get reimbursed by the State  for expenses incurred “in performing all duties necessary to assess and maintain equalized assessed valuations of real property, making real and personal property assessments and preparing abstracts of assessment lists,” pursuant to § 137.750.

2.
Counties submit expenses quarterly to the State Tax Commission.  The technical assistance staff audits the submissions and submits a request to the Office of Administration to issue a check for the proper amount.
3.
Assistance maintenance plans are on a two-year cycle beginning January 1 of even-numbered years.  
4.
For years the State Tax Commission has prepared and provided to the counties a template, or generic, assistance maintenance plan toward the end of the odd-numbered year.  The generic plan identifies the various phases of assessing property and the functions of the assessment office to provide the assessor with a tool to best allocate resources to ensure that all the work gets completed.  A county may insert terms into the generic plan, such as having a new computer system installed.  All counties submit assistance maintenance plans.  The State Tax Commission must approve them all by May 1 of the even-numbered year.
5.
By letter dated November 6, 2007, the State Tax Commission notified the Taney County Assessor, James Strahan, that assistance maintenance plans for 2008-2009 were due to the county commission and the State Tax Commission by January 1, 2008.  
6.
On December 31, 2007, the technical assistance staff of the State Tax Commission received the 2008-2009 assistance maintenance plan proposed by the Taney County Assessor (“assessor plan”).
7.
The assessor plan contains the following provisions that differ from the generic plan:
a.  
The assessor plan changed “plan” to “contract” in the introductory sentence to the “Agreement and Approval” page (as emphasized below) and then added one paragraph as set forth below:

The parties to this contract, the County Assessor, the County Commission, and the State Tax Commission, agree to its specific terms as well as these general obligations:
*   *   *

 The parties to this agreement recognize and agree that this is a binding contract between the parties, and [i]n the event of any dispute leading to litigation concerning this agreement or concerning any of the terms of this agreement, the parties agree that venue shall be solely in the Circuit Court of Taney County, Missouri.  The parties to this contract further recognize and agree that this contract/plan obligates each party to perform acts in addition to those required of each by the Missouri Constitution and Missouri Revised Statutes.[
]
b.
On the “Real Property - Functions and Responsibilities” section, the assessor plan changed deadlines in paragraphs 5 and 6 with the State Tax Commission deadlines in brackets [ ] and the changes in bold-face as follows:

5. A)  Building Cost Index for 2009.  An index study will be completed and submitted [by June 30, 2008] in the Fall of 2008 to the Commission for their review and approval.
B) Depreciation studies will be completed and submitted to the Commission [by June 30, 2008] in the Fall of 2008 for review and 
comment.  In addition, studies will be conducted by neighborhood to identify obsolescence.
C) Land value studies will be conducted by neighborhood and land rates will be established which when properly applied result in a fair and reasonable land value for parcels assessed at market value.  These studies will be submitted to the Commission for review and comment in [June 30, 2008] the Fall of 2008.
6.  Complete interim untrended index study, based on additional average quality, new construction, to be completed and submitted to the Commission [by October 1, 2009] in the Fall of 2009.[
]
8.
Whether an assistance maintenance plan constitutes a contract is an issue in litigation between the parties in the Circuit Court of Cole County.

9.
The State Tax Commission’s technical assistance staff determined that receiving the building cost index and land value and depreciation figures (“market value studies”) in the fall of 2009 would be too late to ensure that the 2009 assessments would reflect market value.  The staff informed the Taney County Assessor of this determination.

10.
There is no statute or regulation that requires the market value studies to be completed and submitted by June 30.  The market value studies need to be submitted early in the final review process.  The State Tax Commission has always required submission by June 30 in order to set preliminary benchmarks that an assessor needs for field reviews.  During the field reviews, the assessor’s office  reviews each property, checking them for correctness of data and assigning condition or setting value for those properties for the following January 1.  Without the preliminary benchmarks being established prior to conducting that review, it is more difficult for 
the field reviewer in a mass appraisal program to determine if the county’s appraised value accurately reflects market value.
11.
Counties also prepare sales analyses on a quarterly basis to test the preliminary values that they submitted on June 30.  If the test indicates that the mass appraisal has established values too low or too high, they have the opportunity to make adjustments within that system to get those values where they should be.  The quarterly sales analyses for Taney County were set for February, May, August, and November 2008.  If the assessor’s analysis of market data within the county indicates that current market conditions are appreciating or depreciating, the assessor has an opportunity to make those adjustments within the mass appraisal system to ensure that the assessments reflect market value.  Adjustments can include land values in specific subdivisions or neighborhoods and the manual level for the cost system that they are using to ensure that the replacement cost generated by that system reflects true replacement cost in the market.
12.
On February 5, 2008, the technical assistance staff of the State Tax Commission received the plan that the Taney County Commission proposed as an alternative (“county commission plan”) to the one that the Taney County Assessor submitted. 
13.
The county commission plan adopted the variations from the generic plan that the assessor made.  Also, the Taney County Commission added the following to the “Agreement and Approval” page:
 
For reimbursement purposes, any determination that Taney County or its Assessor is not in compliance with the Assessment and Equalization Maintenance Plan shall be made by the Commissioner of Administration and not by the State Tax Commission.  Further, no withholding of reimbursement payments may occur unless and until there is a finding by the Circuit Court of Taney County, Missouri that Taney County or its Assessor is not in compliance with the Assessment and Equalization Plan.


In no event shall more than fifteen percent (15%) of Taney County’s reimbursable costs and expenses be withheld for “lack of compliance.”[
]
14.
The paragraph beginning “In no event” contains a provision that was in § 138.395
 until S. B 711 (94th Gen. Assembly, 2nd Reg. Sess’n) repealed the statute in 2008.
15.
The State Tax Commission met and reviewed the county commission plan.  The State Tax Commission decided that it did not agree with its changes to the generic plan.  The State Tax Commission approved a 2008-2009 assistance maintenance plan for Taney County that did not include any of those changes (“approved plan”). 

16.
The State Tax Commission sent the approved plan to the Taney County Commission with a letter dated March 25, 2008, which states, in part:

Please be advised that the Taney County 2008-2009 Assessment Maintenance Plan submitted by the Assessor as amended by the County Commission was not approved by the State Tax Commission.  The plan submitted included language the Commission deemed in violation of the Missouri Constitution and the Revised Statutes of Missouri.  In addition, your submitted plan did not provide the required framework to evaluate market values in your county.  Your plan indicated the index, land, and depreciation analysis would not be completed until November, 2008.  As outlined in the letter from the State Tax Commission dated November 6, 2007, these studies must be completed by 
June 30, 2008.

Enclosed please find the modified 2008-2009 assessment maintenance plan for Taney County as approved by the State Tax Commission.  The approved plan is compliant with the Constitution; the Revised Statutes of Missouri, and replicates the standard plan framework utilized by all counties.[
]
17.
On April 30, 2008, the Taney County Assessor and the Taney County Commission filed an appeal with us to decide the matters in dispute regarding the plan. 
18.
The Taney County Assessor submitted the market value studies to the State Tax Commission by June 30, 2008.  

Conclusions of Law
I. Jurisdiction
As an administrative tribunal, we must examine our jurisdiction in every case.
  Because this Commission is a legislative creation, we have only such power as the legislature has given us.
  The legislature sets public policy when it enacts the statutes.
  The statutes are enacted by the Missouri legislature, and we do not have the authority to alter the provisions of the statutes.
 
Section 137.115.1
 provides the basis for our jurisdiction for appeals from the State Tax Commission concerning assistance maintenance plans:

The assessor shall annually assess all real property, including any new construction and improvements to real property, and possessory interests in real property at the percent of its true value in money set in subsection 5 of this section. . . .  The assessor shall annually assess all real property in the following manner:  new assessed values shall be determined as of January first of each odd-numbered year and shall be entered in the assessor's books; those same assessed values shall apply in the following even-numbered year, except for new construction and property improvements which shall be valued as though they had been completed as of January first of the preceding odd-numbered year. . . .  On or before January first of each even-numbered year, the assessor shall prepare and submit a two-year assessment maintenance plan to the county governing body and the state tax commission for their respective approval or modification.  The county governing body shall approve and forward such plan or its alternative to the plan to the state tax commission by February first.  If the county governing body fails to forward the plan or its alternative to the plan to the state tax commission by February first, the assessor's plan shall be 
considered approved by the county governing body.  If the state tax commission fails to approve a plan and if the state tax commission and the assessor and the governing body of the county involved are unable to resolve the differences, in order to receive state cost-share funds outlined in section 137.750, the county or the assessor shall petition the administrative hearing commission, by May first, to decide all matters in dispute regarding the assessment maintenance plan.  Upon agreement of the parties, the matter may be stayed while the parties proceed with mediation or arbitration upon terms agreed to by the parties. . . .
(Emphasis added.)  Section 137.115.1 allows the assessor and, if it disagrees with the assessor, the county commission, to submit assessment maintenance plans to the State Tax Commission.  In a prior decision, this Commission interpreted “a plan” in the emphasized sentence beginning, “If the state tax commission fails to approve a plan,” as including not only one of the county’s plans, but also a plan formulated by the State Tax Commission.
  Thus, the State Tax Commission’s approval of its own plan without the approval of the county would deprive the county of its appeal to us.    


This Commission’s previous decisions do not have precedential authority.
  Accordingly, we may re-examine the statutory language in light of the following principles:
As declared in the Marquette Hotel case, supra, 221 S.W. 721, 722, the cardinal rule of statutory construction is to ascertain the intention of the law-making body and as far as possible to give effect to the intention expressed; and in Union Electric Co. v. Morris, supra, 222 S.W.2d 767, 770, this court said of the statute here under consideration:  “In this case the meaning of the questioned words cannot be determined independent of the particular context in which they are used and the subject matter under discussion.  The statute must be construed with reference to the particular facts in the case and every word, phrase and sentence must be given some meaning if that can be done.”  And in 82 C.J.S. Statutes § 323, p. 607, the general rule is thus stated:  “If a statute is susceptible of more than one construction, it must be given that which will best effect its purpose rather than one which 
would defeat it, even though such construction is not within the strict literal interpretation of the statute, * * *.”[
]

The intent of the statute is to provide a forum to resolve the differences between the county and the State Tax Commission, either by mediation or arbitration or by having this Commission decide the matters in dispute.  The intended result is a plan that the parties agree to or that a third entity – either an arbitrator or this Commission – decides upon.  To interpret “If the state tax commission fails to approve a plan” to mean that the State Tax Commission may approve its own plan and require the county to follow it deprives the rest of the statute’s language of any meaning.  If the legislature intended for the State Tax Commission to have the last word, it would never have enacted a statute providing the county with an appeal.  

Therefore, we conclude that we have jurisdiction of Petitioners' appeal.

II.  The Merits

A.  Burden of Proof

Section 137.115.1
 does not allocate the burden of proof, that is, the burden of going forward with evidence and the burden of persuasion.  Nevertheless, “[t]here are some clues.”
    “Those who enact statutes can expect that [we] will allocate burdens of pleading and proof in traditional ways that show common sense, fairness and faithfulness to the statutory language and purpose.”
  
“[T]he party endeavoring to change the status quo . . . shoulders the burden of [proof].”
  Further, a party attempting to establish entitlement to a benefit usually bears the burden of 
proof.
  The parties agree that the procedure set forth in § 137.115.1
 was to provide counties a reimbursement of expenses from the State.  The statute states expressly that the counties must obtain “approval” of their plans from the State Tax Commission to get reimbursement of reassessment expenses.  The status quo is that the counties bear the burden of assessment costs.  The benefit is the State’s reimbursement of those costs.  Accordingly, Petitioners have the burden of producing evidence and persuading us of the changes they want to make to the State Tax Commission’s plan.       

The provisions governing this procedure reinforce that conclusion.  In Kinzenbaw, the Missouri Supreme Court examined the role of the circuit court in a driver’s license case.  The court looked to the type of proceeding and who was required to initiate it.  In that case, the driver had to initiate a de novo procedure requiring findings of fact to gain relief.  Similarly, we hear the county’s appeal de novo.  De novo review implies that the person seeking review bears the burden of proof.
    


Therefore, we conclude that Petitioners have the burden of presenting evidence that will convince us to rule in their favor.  As with most administrative proceedings, the degree of proof needed is the preponderance of evidence.

Preponderance of the evidence is that which is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows the fact to be proved to be more probable than not.[
]
B.  Contract


The parties have not asked us to resolve the issue of whether the assistance maintenance plan is a contract, because at the time of submission of this case, that issue was pending before the Circuit Court of Cole County.  As indicated in note 5, above, the court held that it is not a contract.
C.  June 30 Deadline for Market Value Studies

The Taney County Assessor wanted to delay the submission of the market value studies from June 30 to November 2008 because he was concerned that the markedly decreasing market values in residential property in some parts of the county would cause a decrease in market values in Taney County.  The State Tax Commission’s evidence shows that preliminary benchmarks are needed by June 30 so that the field reviewer in a mass appraisal program can more easily determine if the county’s appraised value accurately reflects market value.  The State Tax Commission’s evidence also shows that every county continues to test the preliminary June 30 benchmarks throughout the year and that the assessor can make adjustments to the June 30 figures based on those studies.  Petitioners presented no convincing evidence that moving the date to set the preliminary benchmarks from June 30 to November 2008 would achieve any different results than by the present practice.  Therefore, Petitioners have failed to bear their burden of proving that the assistance maintenance plan for Taney County should allow the Taney County Assessor to submit the market value studies for setting the preliminary benchmarks by November 2008 instead of June 30, 2008.
D.  Remaining Issues

The parties have asked us not to address any remaining differences between the approved plan and those submitted from the assessor and the county commission.
Summary


We have jurisdiction of Petitioners’ appeal.

Petitioners have asked us to rule only on the issue of whether the Taney County Assessor may delay submitting market value studies from June 30, 2008, to November 2008.  Petitioners failed to prove that this change would improve the results achievable under the plan that the State Tax Commission approved.
SO ORDERED on July 20, 2009.


________________________________



NIMROD T. CHAPEL, JR.       


Commissioner
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