Before the

Administrative Hearing Commission

State of Missouri

TALIAFERRO IMPORTS, INC.,
)



)



Petitioner,
)




)


vs.

)

No. 02-1922 FV




)

SAAB CARS USA, INC.,
)




)



Respondent.
)

DECISION


We dismiss the petition of Taliaferro Imports, Inc. (Taliaferro) because we lack jurisdiction to hear it.  

Procedure


Taliaferro filed a petition on December 24, 2002.  SAAB Cars USA, Inc. (SAAB) filed a motion to dismiss on March 17, 2003.  Our Regulation 1 CSR 15-3.440(3)(B) and (D) provide that we may dispose of this case without a hearing if SAAB establishes facts that (a) Taliaferro does not dispute and (b) show our lack of jurisdiction to hear the petition.  Taliaferro filed its response on April 1, 2003.  The pleadings and judicial admissions of the parties establish the following undisputed facts.
  

Findings of Fact

1. Taliaferro and SAAB are corporations authorized to do business in Missouri.  Taliaferro has its principal place of business in Springfield, Missouri.  

2. Taliaferro and SAAB entered into a contract titled “Authorized Service GAP Agreement” (Agreement) under which Taliaferro sells SAAB parts and accessories, but does not sell new SAAB automobiles.  

3. In a letter dated December 6, 2002, SAAB sent Taliaferro the following notice:

Notice to Franchisee: You may be entitled to file a protest with the Missouri Administrative Hearing Commission in Jefferson City, Missouri, and have a hearing in which you may protest the contents of this notice.  Any action must be filed within twenty days from receipt of this letter.  

In that letter, SAAB announced that it was terminating the Agreement.

Conclusions of Law

Section 621.053
 provides:

Any person authorized to protest any action taken by a motor vehicle, motorcycle or all-terrain vehicle manufacturer, distributor or representative pursuant to a franchise agreement may file a protest with the administrative hearing commission as provided in chapter 407, RSMo.  For cases arising pursuant to chapter 407, RSMo, the administrative hearing commission may, by rule, establish a filing fee equal to the filing fee of the circuit court of Cole County.

(Emphasis added.)  Taliaferro’s petition expressly cites the Motor Vehicle Franchise Act, which means §§ 407.810 to 407.835, RSMo.  Section 407.810, RSMo 2000.  SAAB argues that we have no jurisdiction to hear the petition under the Motor Vehicle Franchise Act.  Because this Commission is a legislative creation, we have only such jurisdiction as the legislature gives us.  

State Bd. of Regis'n for the Healing Arts v. Masters, 512 S.W.2d 150, 161 (Mo. App., K.C.D. 1974).  

Section 407.822.1 provides:

Any party seeking relief pursuant to the provisions of sections 407.810 to 407.835 may file an application for a hearing with the administrative hearing commission within the time periods specified in this section. . . .

(Emphasis added.)  Section 407.822.3 provides the following relief:

Any franchisee receiving a notice from a franchisor pursuant to the provisions of sections 407.810 to 407.835, or any franchisee adversely affected by a franchisor's acts or proposed acts described in the provisions of sections 407.810 to 407.835, shall be entitled to file an application for a hearing before the administrative hearing commission for a determination as to whether the franchisor has good cause for its acts or proposed acts.

(Emphasis added.)  The definitions of franchisor and franchisee are at § 407.815:

(5) “Franchisee”, a person to whom a franchise is granted;

(6) “Franchisor”, a person who grants a franchise to another person[.]

The definition of franchise is at § 407.815(4):

“Franchise” or “franchise agreement”, a written arrangement or contract for a definite or indefinite period, in which a person grants to another person a license to use, or the right to grant to others a license to use, a trade name, trademark, service mark, or related characteristics, in which there is a community of interest in the marketing of goods or services, or both, at wholesale or retail, by agreement, lease or otherwise, and in which the operation of the franchisee's business with respect to such franchise is substantially reliant on the franchisor for the continued supply of franchised new motor vehicles, parts and accessories for sale at wholesale or retail[.]


Taliaferro cites the notice set forth in the termination letter.  That notice merely tracks the cautionary language of § 407.822.5 in stating that the recipient “may” have a right to a hearing before us.  SAAB’s abundance of caution does not confer jurisdiction on us.  

Taliaferro also argues that its sells SAAB parts and accessories, but the plain language of the statute requires more than that.  It requires that the Agreement made Taliaferro dependent on SAAB for new motor vehicles to sell.  Such a franchisee – one dependent on SAAB for new motor vehicles to sell – is the franchisee protected by the Motor Vehicle Franchise Act.  

Because Taliaferro agrees that it sells no new SAAB motor vehicles, its business is not 

“substantially reliant on the franchisor for the continued supply of franchised new motor vehicles.”  Therefore, we agree with SAAB that Taliaferro is not a franchisee entitled to a hearing before this Commission under § 407.822.1 and .3 of the Motor Vehicle Franchise Act, and we have no jurisdiction to hear the petition. 

Summary


We grant SAAB’s motion and dismiss the petition.    


SO ORDERED on April 9, 2003.



________________________________



CHRISTOPHER GRAHAM



Commissioner

� We dispose of this case without resort to the unauthenticated documents attached to SAAB’s motion because there is no foundation for their entry into the record.    


� Statutory references are to the 2002 Supplement to the Revised Statutes of Missouri, unless otherwise noted.
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