Before the

Administrative Hearing Commission

State of Missouri

STATE BOARD OF REGISTRATION
)

FOR THE HEALING ARTS,
)



)



Petitioner,
)




)


vs.

)

No. 05-0448 HA



)

SAMUEL J. TALAVERA, P.T.A.,
)




)



Respondent.
)

ORDER GRANTING MOTION FOR SUMMARY 
DETERMINATION IN PART


Samuel J. Talavera is subject to discipline for entering an Alford plea to sexual misconduct in the first degree.  We deny the motion for summary determination as to whether he is subject to discipline for committing the underlying conduct because there are facts in dispute.
Procedure


On March 31, 2003, the State Board of Registration for the Healing Arts (“the Board”) filed a complaint seeking to discipline Talavera.  On April 6, 2005, Talavera was served with our notice of complaint/notice of hearing.  On May 24, 2005, the Board filed a motion for summary determination.  Pursuant to § 536.073.3,
 our Regulation 1 CSR 15-3.440(3)(B)3.A provides that we may decide this case without a hearing if the Board establishes facts that (a) Talavera does 
not dispute and (b) entitle the Board to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).


The Board attaches to its motion Talavera’s responses to the Board’s first request for admissions.  Talavera’s admissions establish the matters asserted in the request, and no further proof is required.  Killian Constr. Co. v. Tri-City Constr. Co., 693 S.W.2d 819, 827 (Mo. App., W.D. 1985).  Such an admission can establish any fact or any application of law to fact.  Linde v. Kilbourne, 543 S.W.2d 543, 545-46 (Mo. App., W.D. 1976).  This applies to all parties, including those acting pro se.  Research Hosp. v. Williams, 651 S.W.2d 667, 669 (Mo. App., W.D. 1983).  Section 536.073 and our Regulation 1 CSR 15-3.420(1) apply that rule to this case.


We gave Talavera until June 14, 2005, to respond to the motion for summary determination, but he did not.  Therefore, the following facts are undisputed.
Findings of Fact

1. Talavera was licensed as a physical therapist assistant, and his license was current and active at all relevant times.  His license expired on January 31, 2004.
2. Talavera entered an Alford plea of guilty to sexual misconduct in the first degree, a Class A misdemeanor, and on February 26, 2004, the Circuit Court of Jackson County, Independence, Missouri, found him guilty based on his plea.

Conclusions of Law 


We have jurisdiction to hear this complaint.  Section 621.045.  The Board has the burden of proving that Talavera has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).

The Board argues that there is cause for discipline under § 334.100, which states:


2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or 
authority, permit or license required by this chapter or any person who has failed to renew or has surrendered the person’s certificate of registration or authority, permit or license for any one or any combination of the following causes:
*   *   *


(2) The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution under the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated pursuant to this chapter, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed;

*   *   *


(4) Misconduct, fraud, misrepresentation, dishonesty, unethical conduct or unprofessional conduct in the performance of the functions or duties of any profession licensed or regulated by this chapter . . . .


Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”
In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).  Misconduct is the intentional commission of a wrongful act.  Grace v. Missouri Gaming Comm’n, 51 S.W.3d 891, 900 (Mo. App., W.D. 2001).  Unethical conduct and unprofessional conduct include “any conduct which by common opinion and fair judgment is determined to be unprofessional or dishonorable.”  Perez v. Missouri Bd. of Regis’n for the Healing Arts, 803 S.W.2d 160, 164 (Mo. App., W.D. 1991).  “Ethical” relates to moral standards of professional conduct.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 398 (10th ed. 1993).

Alford Plea


Talavera entered an Alford plea to the offense of sexual misconduct, defined in 
§ 566.090, RSMo Supp. 2004:

1.  A person commits the crime of sexual misconduct in the first degree if he has deviate sexual intercourse with another person of the same sex or he purposely subjects another person to sexual contact without that person’s consent.


2.  Sexual misconduct in the first degree is a class A misdemeanor unless the actor has previously been convicted of an offense under this chapter or unless in the course thereof the actor displays a deadly weapon in a threatening manner or the offense is committed as a part of a ritual or ceremony, in which case it is a class D felony.

Sexual contact is defined in § 566.010, RSMo Supp. 2004:

(3) “Sexual contact”, any touching of another person with the genitals or any touching of the genitals or anus of another person, or the breast of a female person, or such touching through the clothing, for the purpose of arousing or gratifying sexual desire of any person[.]
An Alford plea is not an admission of guilt, but is a type of guilty plea for the purpose of statutes that allow discipline for guilty pleas.  Watkins v. State Bd. of Reg’n for the Healing Arts, 651 S.W.2d 582, 583-84 (Mo. App., W.D. 1983).


The Board argues that sexual misconduct is an offense involving moral turpitude and reasonably related to the qualifications, functions or duties of a physical therapy assistant.  We agree.  Sexual misconduct is an offense involving moral turpitude.  See Director of Insurance v. Schlenk, No. 00-0263 DI (Mo. Admin. Hearing Comm’n July 18, 2000).  Sexual misconduct is reasonably related to the functions and duties of a physical therapy assistant because they have direct contact with patients.  The crime is also reasonably related to the qualifications of a 
physical therapist assistant because committing sexual misconduct shows a lack of good moral character as required in § 334.655.1, RSMo Supp. 2004.

Talavera is subject to discipline under 334.100.2(2).
Underlying Conduct


The Board also argues that Talavera is subject to discipline for the conduct that formed the basis for the criminal charge and plea - purposefully placing his hand on a female patient’s breast without her permission.  In his responses to the request for admissions, Talavera repeatedly denies that he committed this conduct.

A guilty plea is an admission against interest and is ordinarily some evidence of the conduct charged.  Mandacina v. Liquor Control Bd. of Review, 599 S.W.2d 240, 243 (Mo. App., W.D. 1980).  By entering an Alford plea, Talavera has not admitted that he is guilty of the conduct charged.  Watkins, 651 S.W.2d at 583.  Even in the case of a normal guilty plea, the defendant may explain away his or her admission.  Nichols v. Blake, 418 S.W.2d 188, 190 (Mo. 1967).


Talavera has repeatedly denied that he committed the underlying conduct.  The Board offers no proof other than the court records.  Therefore, the Board has failed to prove that there are undisputed facts, and we cannot grant summary determination on this count.  
Summary


We grant the Board’s motion for summary determination in part and deny it in part.  The Board shall inform us by July 22, 2005, whether it will proceed with its case at the hearing set for September 15, 2005.


SO ORDERED on June 28, 2005.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

	�Statutory references, unless otherwise noted, are to the 2000 Revised Statutes of Missouri.
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