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DECISION
We grant the Department of Health and Senior Service’s (“DHSS”) motion to dismiss the complaint filed by T.Y.B.E. Learning Center, Inc. (“T.Y.B.E.”) for lack of jurisdiction.  We dismiss the complaint in Case No. 09-1224 DH.
We deny T.Y.B.E.’s motion to stay DHSS’s action on T.Y.B.E.’s application to renew its license.

We grant the Department of Social Services’ (“DSS”) motion to dismiss the complaint filed by T.Y.B.E. for lack of jurisdiction.  We dismiss the complaint in Case No. 09-1223 SP.

We deny T.Y.B.E.’s motion to stay DSS’ termination of its contract with T.Y.B.E. to reimburse it for providing child care services.

We deny the remainder of the specific requests for relief in T.Y.B.E.'s motion to stay. 

Procedure


On September 2, 2009, T.Y.B.E. filed a complaint to appeal what it characterized as the “denial” of its application to renew its day care license pursuant to § 621.120.
  T.Y.B.E. also filed a motion to stay.  T.Y.B.E.’s complaint and motion for stay also seek review and relief from DSS’ termination of its contract with T.Y.B.E. to reimburse T.Y.B.E. for providing child care services.

Although T.Y.B.E. filed its complaint and motion to stay as one action, we opened two cases, one for each agency, as indicated by the captions and case numbers in this decision.  On September 3, 2009, DHSS filed its opposition to the motion to stay and what is in effect a motion to dismiss the complaint for lack of jurisdiction.  On September 8, 2009, DSS filed a motion to dismiss the complaint against it for lack of jurisdiction.  


On September 8, 2009, we held a hearing on the motion to stay and on the jurisdictional issues.  All parties were present and represented by counsel.
  The parties presented no evidence because they stated that the facts alleged in the complaint and motion to stay are not disputed.   DHSS stipulated that T.Y.B.E. does not pose a threat to the health and welfare of any children it serves.  
Findings of Fact
1.
DHSS issued a day care license to T.Y.B.E. on August 18, 2003.  DHHS renewed the license in 2005 and 2007.

2.
T.Y.B.E.'s day care license was scheduled to expire on July 31, 2009.

3.  
DSS has a contract with T.Y.B.E. to reimburse T.Y.B.E. for child care services on behalf of eligible children at specified rates.  Paragraph 7 of the contract states that the provider “shall comply with the licensing rules for child care as established by the Department of Health and Senior Services, Section for Child Care Regulation in the Code of State Regulations and Missouri Revised Statutes.”

4.
T.Y.B.E. submitted a renewal application (“the application”) not less than 60 days before July 31, 2009, as DHHS's Regulation 19 CSR 30-62.052(1) requires.
  
5.
Notwithstanding T.Y.B.E.’s timely application for renewal, DHSS did not take action on the application until August 24, 2009.  DHSS proffered no reason why it did not issue its notice until after the expiration date of T.Y.B.E.’s license.
6.
In its notice dated August 24, 2009, DHSS alleges violations of licensing standards by T.Y.B.E. and then proposes denial of the application as an “appropriate action”:

Therefore, it is SCCR’s determination that the appropriate action is to deny the renewal of Tybe’s child-care facility license.  [Emphasis added.]  The denial of Tybe’s license is effective thirty-one (31) days from the date of this letter unless the decision is appealed

[The notice informs T.Y.B.E. that to appeal to the AHC it must file a written  request within 30 days of the date of this notice with the Section of Child Care Regulation (“SCCR”), and that the SCCR 
has 90 days to file a complaint with the AHC.  The AHC will inform Tybe of the hearing date.]

Tybe’s child care license is expired.  Tybe is not licensed to provide child care at this time.

*   *   *

If you do not appeal, this denial of renewal will be effective 31 days from the date of the letter.  However, you are not currently licensed to provide child care. . . .
7.
DSS received a copy of the August 24, 2009, notice.  By letter dated August 27, 2009, DSS terminated its contract with T.Y.B.E. to reimburse it for child care services due solely to the denial of T.Y.B.E.'s application to renew its day care license.
8.
Within 30 days of the notice, T.Y.B.E. filed its written request for a hearing with DHSS.  
9.
DHSS has not filed a complaint with us.

Conclusions of Law


We treat the motions to dismiss for lack of jurisdiction as motions for involuntary dismissal pursuant to 1 CSR 15-3.436(1).    
I.  Jurisdiction of the Complaint in Case No. 09-1224 DH


T.Y.B.E. contends that we have jurisdiction over the complaint and the motion to stay pursuant to Chapter 621, RSMo.  Section 621.045
 provides:

1.  The administrative hearing commission shall conduct hearings and make findings of fact and conclusions of law in those cases when, under the law, a license issued by any of the following agencies may be revoked or suspended or when the licensee may be placed on probation or when an agency refuses to permit an applicant to be examined upon his qualifications or refuses to issue or renew a license of an applicant who has passed an 
examination for licensure or who possesses the qualifications for licensure without examination:

*   *   *
Department of Health and Senior Services[.]
(Emphasis added.)  Section 621.120 provides:
Upon refusal by any agency listed in section 621.045 to permit an applicant to be examined upon his qualifications for licensure or upon refusal of such agency to issue or renew a license of an applicant who has passed an examination for licensure or who possesses the qualifications for licensure without examination, such applicant may file, within thirty days after the delivery or mailing by certified mail of written notice of such refusal to the applicant, a complaint with the administrative hearing commission. . . .
(Emphasis added.)   


DHSS contends that § 621.045.1
 gives us jurisdiction of appeals from the denial to renew a child care license, but that provisions in Chapter 210 provide the procedure for that appeal in place of the procedure set forth in § 621.120.  

Section 210.245.2 provides:

If the department of health proposes to deny, suspend, place on probation or revoke a license, the department of health shall serve upon the applicant or licensee written notice of the proposed action to be taken.  The notice shall contain a statement of the type of action proposed, the basis for it, the date the action will become effective, and a statement that the applicant or licensee shall have thirty days to request in writing a hearing before the administrative hearing commission and that such request shall be made to the department of health.  If no written request for a hearing is received by the department of health within thirty days of the delivery or mailing by certified mail of the notice to the applicant or licensee, the proposed discipline shall take effect on the thirty-first day after such delivery or mailing of the notice to the 
applicant or licensee.  If the applicant or licensee makes a written request for a hearing, the department of health shall file a complaint with the administrative hearing commission within ninety days of receipt of the request for a hearing.
(Emphasis added.)  DHSS contends that we have no jurisdiction over the complaint because T.Y.B.E. did not follow the procedure set forth in § 210.245.2.  

Central to the resolution of this matter is whether the two statutory provisions are mutually exclusive, and, if so, which provides the appropriate framework for a licensee pursuing a review and a stay of DHSS’s proposed denial of the licensee’s renewal application.


When the same subject matter is addressed in general terms in one statute and in specific terms in another, the more specific controls over the more general, where there is a “necessary repugnancy” between the statutes.
  As for whether T.Y.B.E. may now file a complaint before us pursuant to § 621.120, there is a “necessary repugnancy” between that statute and § 210.245.2.  Section 621.120 presupposes that the agency’s denial is a final appealable action and makes that final action the necessary predicate for our jurisdiction.  Section 210.245.2, on the other hand, requires DHSS to propose a denial of the renewal application and then, upon the renewal applicant’s request, file a complaint with us.  The two statutory schemes for appeal are necessarily repugnant because one requires a final agency denial while the other does not authorize DHSS to make a final denial.  Because § 210.245.2 does not authorize DHSS to issue a final denial, there is no jurisdictional predicate to allow us to hear T.Y.B.E.'s complaint pursuant to § 621.120.  


Because the complaint before us is not one filed by DHSS pursuant to § 210.245.2, we have no jurisdiction.  

II.  Offer of Settlement


T.Y.B.E. further contends that § 621.045.4
 required DHSS to send a settlement offer before denying the renewal application and that its license continues until this Commission takes action on the merits of its appeal.  Section 621.045.4
 provides:

Notwithstanding any other provision of this section to the contrary, after August 28, 1995, in order to encourage settlement of disputes between any agency described in subsection 1 or 2 of this section and its licensees, any such agency shall:

(1) Provide the licensee with a written description of the specific conduct for which discipline is sought and a citation to the law and rules allegedly violated, together with copies of any documents which are the basis thereof and the agency's initial settlement offer, or file a contested case against the licensee[.]
(Emphasis added.)  This statute does not apply because, by its express language, it applies only to disciplinary cases.  In such matters, the licensing authority has the option of providing the licensee with a description of the “specific conduct for which discipline is sought” or to “file a contested case against the licensee.”  Further, this language presents the licensing authority with the choice of pursuing a settlement agreement or filing a contested case.  It does not require that the licensing authority seek a settlement agreement.  As the denial of a renewal application is not a disciplinary action taken relative to the terms of the license, but is rather a denial of the license, § 621.045.4
 is inapplicable here.
III.  Jurisdiction of Motion to Stay

T.Y.B.E.’s motion to stay requests:

1.  a stay of DHSS’ denial of its renewal application;

2.  an order requiring DHSS to issue to T.Y.B.E. an initial settlement offer pursuant to § 621.045.4
;

3. 
an order enjoining DSS’ termination of its service contract with T.Y.B.E.;

4.
the grant of interim attorney’s fees in accordance with § 536.087.

Section 621.035 provides in part:
The administrative hearing commission may stay or suspend any action of an administrative agency pending the commission's findings and determination in the cause.
Because we have no jurisdiction over the complaint, there can be no stay while the case is “pending” our decision.


However, in the event we had jurisdiction over the complaint, we have no jurisdiction to grant the specific remedies requested in the motion to stay.  Section 210.221.1(1) authorizes DHSS “[a]fter inspection, to grant licenses . . . and to renew the same when expired.  No license shall be granted for a term exceeding two years.”  Section 210.221.1(2) authorizes DHSS to inspect licensed premises and to deny the license for noncompliance with the statutes and regulations pertaining to day care licensing.  The regulation for renewing licenses provides:  “Upon determination of the applicant's continued compliance with state statutes and licensing rules for group day care homes and day care centers, an official license shall be granted for up to two (2) years.”
  T.Y.B.E.'s license expired by operation of law on July 31, 2009. 


Furthermore, the requirement that the renewal occurs only after an inspection and DHSS’s determination whether the licensee is qualified shows that T.Y.B.E.'s license is not a continuing license – one that renews automatically upon application and payment of a fee – but 
that it expires after two years by operation of law.
  Because the license expires by operation of law and not by DHSS 's action, we have no authority to stay its expiration.  

As for an order to require DHSS to issue a settlement offer pursuant to § 621.045.4,
 T.Y.B.E. has presented no legal authority for this position.  As explained above, § 621.045.4
 does not apply, and if it did, DHSS would have the option to choose between using its procedures or those in § 210.245.2.  


Also, there is no jurisdiction to grant interim attorney fees.  Even if T.Y.B.E. had prevailed on the motion for stay, § 536.087.3 requires a “final disposition” of the contested case before the prevailing party can present an application for attorney fees.  A ruling on a stay is not a final disposition of the entire case.
IV.  Summary as to DHSS 

Section  210.245.2 provides the exclusive procedure by which DHSS may deny T.Y.B.E.'s renewal application and by which T.Y.B.E. may seek administrative review before this Commission.


As for T.Y.B.E.'s contention that § 621.045.4
 applies, its express language applies its provisions only to disciplinary actions, and not to applications to renew licenses.  Therefore, we have no jurisdiction over the complaint.  We grant the motion to dismiss.

Because T.Y.B.E.’s license has expired by operation of law, we have no jurisdiction to order DHSS to renew the license.  Further, the motion for stay requests remedies for which we have no authority to provide, as explained above.  We deny the motion to stay.
V.  Jurisdiction of the Complaint in Case No. 09-1223 SP


T.Y.B.E. argues strenuously that DSS’ termination of the contract will cause irreparable damage to T.Y.B.E.’s business as T.Y.B.E. relies heavily on the revenue generated by that contract.  Neither DHSS nor DSS contests that assertion.

Nevertheless, T.Y.B.E. cites no authority giving us jurisdiction of a provider’s appeal from DSS’ termination of a contract.  Section 621.055
 provides us jurisdiction only over certain claims against DSS regarding medical assistance and benefit programs:

1.  Any person authorized pursuant to section 208.153, RSMo, to provide services for which benefit payments are authorized pursuant to section 208.152, RSMo, may seek review by the administrative hearing commission of any of the actions of the department of social services specified in subsection 2, 3, 4 or 5 of section 208.156, RSMo. . . .
  
There is nothing in T.Y.B.E.’s complaint to indicate that the cancelled contract comes within these provisions of Chapter 208.  Accordingly, we have no jurisdiction over the contract denial and no authority to stay the termination of the contract.  We grant the motion to dismiss and deny the motion to stay.

SO ORDERED on September 10, 2009.


________________________________



JOSEPH P. BINDBEUTEL       


Commissioner

	�Statutory references are to RSMo 2000, unless otherwise noted.


	�Counsel for DSS left for a circuit court matter after the start of the hearing, but assured us that if we granted the motion to stay, DSS would honor its contract with T.Y.B.E.


	�“An application for license renewal shall be filed at least sixty (60) days prior to expiration of the license.”  


	�RSMo Supp. 2008.


	�RSMo Supp. 2008. 


	�Greenbriar Hills Country Club v. Director of Revenue, 47 S.W.3d 346, 352 (Mo. banc 2001).  


	�RSMo Supp. 2008.


	�RSMo Supp. 2008.


	�RSMo Supp. 2008.  


	�RSMo Supp. 2008.


	�19 CSR 30-62.052(4).


	�Friedman v. Division of Health, 537 S.W.2d 547, 549 (Mo. banc 1976).


	�RSMo Supp. 2008.


	�RSMo Supp. 2008.


	�RSMo Supp. 2008.


�RSMo Supp. 2008.





PAGE  
10

