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FINDINGS OF FACT AND CONCLUSIONS OF LAW


On April 16, 1999, the State Board of Registration for the Healing Arts (Board) filed a seven-count complaint seeking to discipline the medical license of Eric Swanson, M.D.  The Board filed an 18-count amended complaint on October 20, 1999.  The Board alleges that Swanson gave substandard care and made misrepresentations to his patients as to surgical procedures and violated provisions of law related to ambulatory surgical centers, prescriptions, and advertising.  We convened a hearing on the amended complaint on June 21, 26, 27, 28, 29, and 30, 2000.  Edward E. Walsh, with Glenn E. Bradford & Associates, P.C., represented the Board.  Richard E. McLeod, with the McLeod Law Firm, P.C., and Audrey Hanson McIntosh, with Allen, Holden & McIntosh Law Offices, represented Swanson.  The Board dismissed seven 

counts.
  The remaining 11 counts allege over 90 courses of conduct as cause for discipline.  The last written argument was filed on March 20, 2001.  

Findings of Fact

1. Swanson holds physician and surgeon License No. MDR9J38.  That license is, and was at all relevant times, current and active.  
2. Swanson practices reconstructive surgery and cosmetic surgery.
3. To conform to the standard of care in the medical profession, a physician must use the degree of skill and learning that a physician ordinarily used in 1995 under the same or similar circumstances.  
Informed Consent
4. Any patient should be aware of risks associated with any surgery.  A physician should help the patient balance the risk of major life-changing complications with the value of the possible improvement.  The physician's role is to educate the patient so that they understand the details of what the problem is, what would happen if nothing was done, what alternatives are available among treatments, what's being proposed as a treatment, and what the risks of that treatment are.  Elective surgery is, by definition, never a medically necessary procedure.  

5. During counseling about surgery, Swanson and his nursing staff personally gave patients information on various procedures and alternatives.  Swanson spent 30 minutes with each patient.  The information included the risks inherent to surgery in general, like necrosis (dead or decaying flesh) or infection, the possibilities of swelling and pain during the healing process, and the risks inherent to the specific surgery.  For example, with laser facial resurfacing, 

they would explain that reddening, swelling, cracking, and oozing would occur, and that it would be at its worst 48 hours after the surgery.  

6. Swanson and his staff communicated information about the procedures by way of one-on-one discussion, pictures of the procedure, written materials from the American Society of Plastic and Reconstructive Surgeons, and referrals to former patients.  They also used an informed consent document, which the patient signed.  
7. Swanson’s informed consent document stated:
1.  I hereby authorize [Swanson] and those he may designate as his assistants to perform the following operation, treatment or medical procedure: ____________________________________________.

2.  The nature and purpose of the operation, possible alternative methods of treatment, the risks involved, and the possibility of complications have been fully explained to me.  I am aware that the practice of medicine and surgery is not an exact science, and I acknowledge that no guarantees have been made to me concerning the results of the operation, treatment or procedure.

3.  During the course of the operation, unforeseen conditions may be revealed that necessitate an extension of the original operation.  I, therefore, authorize and request that the above named surgeon perform such operations and treatments as are necessary and desirable in the exercise of professional judgment.

4.  I understand and have been so informed there are risks and consequences associated with the procedure(s) described in paragraph 1.  

I CERTIFY THAT I HAVE READ AND FULLY UNDERSTAND THE ABOVE CONSENT TO OPERATION, THAT THE EXPLANATIONS THEREIN REFERRED TO WERE MADE, AND THAT ALL BLANKS OR STATEMENTS REQUIRING INSERTION OR COMPLETION WERE FILLED IN AND INAPPLICABLE PARAGRAPHS, IF ANY, WERE STRICKEN BEFORE I SIGNED.   

8. It is not necessary to record the percentage likelihood of every possible complication discussed with a patient in the patient’s medical records.

9. Swanson’s procedures for informing his patients before they gave consent to surgery were within the standard of care.  

Complications from Surgery

10. Every surgical operation has inherent risks, like infection, scarring, and slow healing.

11. In any procedure, patient compliance with post-operative care procedures is critical to proper healing and recovery.  

12. Surgical wound care is easy to do, but it is critical that it be done.  Opinions vary among physicians as to how aggressive treatment should be when monitoring for scar tissue development.  Some believe that immediate and aggressive treatment is necessary in every case.  Others, like Swanson, favor a more gradual approach because intervention may aggravate scar formation.   

13. A bad result from surgery does not necessarily mean that the surgeon used a bad technique or otherwise deviated from the standard of care.  

Face Peels – Counts II, IV, and V

14. In 1995, a chemical peel was a procedure that used acids of varying strengths (agents) to cause a chemical burn on the skin.  It removed layers of the skin, and the wrinkles, acne scars, and other blemishes on that skin, and caused the remaining skin to regenerate new skin.  

15. Skin has an outer level called the epidermis, which is made of layers of dead skin cells.  The inner layer is called the dermis, and is made of layers of living cells including the papillary dermis and reticular dermis.  Below the dermis is a layer of fat between the dermis and the muscle.  Between each layer is an “interface” of the layers.  
16. The three types of face peel were classified according to the layers of skin that the procedure affects:  superficial, medium and deep.  A superficial peel used glycolic acid on the epidermis down to the dermal-epidermal interface.  It healed quickly and could be done without any anesthesia, but it did not produce many results.  A deep peel, also called a phenol peel, reaches down into the midreticular dermis.  A deeper peel cannot be done without a stronger solution.  A stronger solution and the increased depth increased the chance of complications.  
17. The medium-depth peel used a 50 percent solution of trichloroacetic acid (TCA), which consisted of 50 grams of TCA crystals in 100 cc of water.  However, if a pharmacist mixes 50 grams of TCA crystals in 50 cc of water, the solution is much stronger.  Concentrations of TCA higher than 50 percent are more likely to cause complications.  

18. For superficial lines like crows’ feet around the eyes, 25 percent or 35 percent TCA solution is effective.  However, the wrinkles around the mouth are hard to treat, and 25 or 35 percent TCA solution is not effective.  It is outside the standard of care to subject a patient to the risks of a procedure that will not be effective.  At all relevant times, using a 50 percent TCA solution was a standard procedure for the difficult wrinkles around the mouth, even when using 35 percent on the rest of the face.  

19. A pharmacist always compounded the TCA solution.  Physicians did not prepare their own solution.  Like any other compound that a physician gets from a pharmacy, a physician must rely on the pharmacist to mix the desired solution in the correct strength.  The standard of care did not require a physician to test the agent on the patient’s skin before using it, unless the physician suspected an allergic reaction or other unusual reaction.  Such a test would not test the agent’s strength or test for other complications because complications may take weeks to appear, by which time the solution might be expired and discarded.  

20. Swanson and his staff told potential chemical face peel patients what a chemical peel would do, according to the type of peel.  For example, they would say that it would feel like a bad sunburn, that their skin would actually peel off of their face, and that it would take a certain number of weeks to heal. They also discussed with patients the possibility of complications including infection, hypopigmentation (lightened skin color), scarring, and numbness.  In addition, they gave potential patients detailed written information setting forth those risks.  Swanson and his staff also instructed patients in post-operative skin care.

21. Swanson prepared his patients’ skin with betadine, an antibacterial substance.  He applied the TCA solution to the surface of the skin with a cotton swab.  The solution gradually seeped into the skin, past the epidermal junction and into the papillary dermis, where it had its effect.  
22. The appearance of “frost,” whiteness on the skin, shows that the skin cells are being destroyed.  If the area does not frost, it is standard practice for the surgeon to apply more TCA.    The peel removes superficial sun-damaged cells, blemishes, and even some superficial scars.  It stimulates the production of collagen, a protein in the skin, which grows into smoother, younger-looking skin.  During healing, the skin starts at a bright red and gradually fades to normal.  The reddening is a normal side effect, not a complication.  A TCA peel looks healed in eight to twelve weeks, but may take as long as a year to heal completely inside.
23. Since the times relevant to the complaint, laser peels have superceded medium and deep chemical peels.  Swanson ceased doing TCA peels after he attended a seminar in July 1995 on laser skin resurfacing.  He found it to have better precision, safety, and results than TCA. 
Scarring

24. The use of any peeling agent carried a risk of scarring.   There were three basic causes for scarring from a medium-depth TCA peel:  the patient, the physician, or the solution.  

The patient might have a genetic disposition to scarring, or do something to interfere with healing like wear make-up too soon or over-expose their skin to the sun.  The physician may not pre-treat the skin for even application of the agent, allow the agent to pool in one spot, or use too strong of a solution for a shallow peel.  The solution may be stronger than it is supposed to be, causing skin penetration faster and deeper than the physician expects.   
25. In mid-1995, some literature was published suggesting that TCA solution greater than 50 percent was unstable and unpredictable.  At that time, using 50 percent TCA solution for a medium peel was within the standard of care.  In 1995, some physicians even used a 60 percent TCA solution.  In any 35 percent or 50 percent TCA peel, the possibility of scarring is 0.25 percent, but a higher concentration of TCA increases the risk that the TCA will penetrate too deeply.  The over-penetration of TCA may lead to damage at the deepest levels of the skin.  
26. The skin may respond to an injury by forming too much collagen and making a scar.  When that process occurs at the deep layers of the skin, the scar tissue may be red and become raised above the skin.  Such a scar is called a hypertrophic scar.  Medical science does not fully understand why some people are predisposed to hypertrophic scarring and others are not.  If a hypertrophic scar appears, it can be expected to appear almost always within the first two months of the peel and sometimes within the first three.  Its appearance after that time is extremely unusual.  

27. In October 1994, Swanson moved his facility to a new building.  The new building had a pharmacy with a good reputation, and it was more convenient than the pharmacy he previously used.  He obtained a new bottle of 50 percent TCA from that pharmacy.  Before January 1995, Swanson had done 30 face peels using 50 percent TCA without incident.  Then, between January and July of 1995, Swanson did six 50 percent TCA face peels, three of which had scarring, a change in rate of complications from 0 percent to 50 percent in six months.  
When those complications began to show up in July 1995, Swanson suspected that the mix of TCA from the pharmacy had been too strong.  By the time the complications began to appear, Swanson had already discarded the bottle because it had exceeded its shelf life.
28. The usual course of treatment for hypertrophic scarring was to apply steroids topically or by injection.  The latter method is painful, so Swanson generally preferred to try the less intrusive topical method first.  It takes 1 – 1½ years for the scar to heal and blend in with the rest of the skin, during which time it can be very disfiguring.  
Count II – PW
29. PW was a 41-year old woman who went to Swanson for help with facial wrinkles.  Swanson counseled PW as to the recovery time, risks, and possible complications of a 50 percent TCA peel.  Swanson advised that the skin may be red for several months and that possible complications included infection, hematoma (bruising), scarring and hypopigmentation from the peel.  They discussed the fact that it was a much different kind of peel than the glycolic acid peel.  He did not fail to instruct or ensure that PW knew how to properly prepare her skin, and he gave her the standard literature.
30. On January 4, 1995, Swanson gave PW a TCA peel.  He used a 35 percent TCA solution, except around the mouth, where he used 50 percent TCA.  At first it didn’t frost, so he applied more around the mouth.  Those practices were within the standard of care.
31. On January 7, 1995, Swanson saw PW for follow-up care.  She appeared to be recovering properly.  She had the usual redness, swelling, and induration (hardness) and superficial blistering of the skin around the mouth.  She had significant discomfort from the area of the peel, which she described as tightness.  Swanson instructed PW to keep the areas clean and apply polysporin ointment until the wounds healed.  Healing appeared to be progressing normally at that time.
32. On January 25, 1995, Swanson again saw PW for follow-up care.  The upper lip was fully healed, apart from a very small crust that was about to separate.  The wrinkles of the upper lip were almost completely eliminated.  The skin was still stiff.  Swanson instructed PW to discontinue the polysporin, and to use the facial moisturizer and avoid ultraviolet exposure.  PW agreed to call to schedule her next appointment.  
33. Swanson saw PW at his office in February 1995 and April 1995.  Those occasions were unscheduled visits after Swanson’s office hours in response to PW’s panicked
 telephone calls stating that she wasn’t healing right.  At each visit, Swanson reassured her that she was healing properly.  Swanson also saw PW on two social occasions when they were out with their respective spouses – for dinner on St. Valentine’s Day and at the Lyric Opera in March.  
34. On April 3, 1995, PW complained that her upper lip was red and swollen.  Swanson prescribed a topical steroid, a standard treatment.  PW used the steroid for one week.  Swanson planned to see her again in two months.  Instead, within that time, PW went to dermatologists.
35. By July 12, 1995, PW had a hypertrophic scar on her upper lip and some hypopigmentation.  
36. PW’s last visit with Swanson was on July 22, 1995.  The induration was greater than at the last visit.  Swanson prescribed inter-lesional steroid treatments.  PW did not go back to Swanson for treatment of the scarring. 

Count IV – RA

37. RA sought treatment for an abdominal deformity, localized fat deposits in her lower body, and facial wrinkles.  Swanson counseled RA as to abdominoplasty, liposuction and a chemical peel.  Swanson gave RA the usual literature and informed RA of the potential complications of the procedures, including the risk of potential abnormal scarring, 

hypopigmentation, and hyperpigmentation (darkening of the skin).  RA signed Swanson’s informed consent document.  Swanson did not misrepresent to RA the nature of the procedures, recovery time, results, risks and complications, or his skill and training.

38. On June 17, 1995, Swanson performed an abdominoplasty, liposuction, and a chemical peel.  Swanson instructed and ensured that RA properly prepared her skin.  He prepared the TCA treatment area before surgery with betadine, an anti-bacterial.  He used a 35 percent TCA solution, except around the mouth, where he used 50 percent TCA.  The peel removed damage from the sun, blemishes, wrinkles, lines, and creases.  Swanson prescribed pain medications.  
39. On June 20 and 23, and July 5, 19, and 24, 1995, Swanson saw RA for follow-up visits.  On each visit, RA’s healing was progressing well.  There was no sign of hypertrophic scarring.  
40. In late August 1995, RA noticed significant hypopigmentation around her mouth and induration of her upper lip.  She did not contact the office as instructed until November 29, 1995, by which time she had developed a hypertrophic scar on her upper lip.  She went to Swanson for treatment, and he immediately treated it with steroids.  By January, RA had developed hypopigmentation. 
Count V – CM

41. In March 1995, CM went to Swanson for sun damage on her facial skin, wrinkle lines around her lips, and concerns regarding her body shape.  

42. Swanson explained the chemical peel procedure and its possible results and risks, including infection, numbness, and scaring.  He went through his standard literature with her, and she signed the informed consent document.  He told her about the recovery time and that she should wait at least two weeks before using makeup.  

43. On March 16, 1995, Swanson performed liposuction in CM’s abdomen, outer thighs and inner thighs, and a chemical peel.  Because CM was allergic to iodine products, Swanson prepared her skin with alcohol solution.  He used a 30 percent TCA solution for most of her face and 50 percent TCA for the wrinkling around her mouth.  

44. On March 20 and 27, 1995, Swanson saw CM in his office for follow-up.  On 

April 10, 1995, he touched up her liposuction and observed that healing was progressing normally on the face peel.  There appeared to be no complication for Swanson to treat.

45. CM skipped an appointment on May 1, 1995.  Some time later, CM called Swanson’s office to report swelling around the mouth.  Swanson advised the use of a topical steroid cream.  

46. On June 5, 1995, CM’s lips were fully healed and the redness had almost completely faded.  Moderate induration remained, but CM reported that the steroid had helped.  Swanson instructed her to continue using it intermittently rather than constantly, to avoid the side effects of steroid use.  

47. On July 27, 1995, CM started seeing other physicians because she had developed a hypertrophic scar and hypopigmentation around her mouth.  Swanson called CM about that condition, but she refused to take Swanson’s call.    
Body Contouring – Counts III, V, VII, IX, and XII

48. Abdominoplasty (also called a tummy tuck) removes redundant skin and fat from the anterior abdominal wall.  It is a procedure for contouring the stomach when the skin has lost elasticity, not for weight loss.  An incision, the type of which varies widely with the practitioner’s preference, is made somewhere in the groin crease area and upwards toward the ribcage.  The incision goes through the skin and fat down to the anterior abdominal wall against 

the fascia on the muscle.  A layer of skin and fat is separated from its attachment to the abdominal musculature and is raised up, and the navel is detached.  The redundant skin then is pulled downward and the excess skin and fat is trimmed at the bottom.  The new junction of the skin is sutured.  The navel is brought out through a new incision.  Sometimes, the two muscles that run on either side of the abdomen vertically are cinched together to improve the waistline and add flatness and tone to the anterior abdominal wall.  It leaves a scar that extends from hip to hip, but fades over time.  Swanson advised abdominoplasty patients that good diet and exercise were necessary for the best result.  He discussed the size of the scar and how it would look with a swimming suit, and showed pictures front and back.  He and his staff informed patients that the after-effects would include pain and that it would be hard to walk up stairs and to pick up children.  The nurses even shared personal experiences with the procedure.  

49. Blepharoplasty is a surgery on the eyelid.  In an upper lid blepharoplasty, excess skin, muscle, and fat is removed from the upper eyelid. 

50. Liposuction is the removal of fat from the body.  Some people have fat deposits that neither diet nor exercise will reduce.  Liposuction addresses that condition.  The physician uses a cannula – a long, hollow needle – through an incision in the skin and moves it around to break up the fat and vacuum it out.  Liposuction does not tighten loose skin.  It is generally safe, but possible risks include overtreatment or undertreatment.  Ripples or dents result 15 to 20 percent of the time, and are commonly addressed through touch-up operations.  Lumpy masses appear as a side effect from the swelling of tissues.  Pulmonary embolism occurs once in 10,000 cases, with the risk greater for obese people and people with multiple medical problems.  Fat embolism syndrome occurs about one in 300,000.  Swanson advised liposuction patients that it was not a substitute for diet and exercise and did not tighten loose skin.  They discussed pain and bruising, possible irregularities from the skin being lax, and other risks. 

51. An inner thigh lift is a procedure to tighten loose skin on the thigh.  The surgeon removes a semi-circular flap of skin and fat from the inner thigh and then re-suspends skin of the thigh to the groin, so the scar is hidden in the groin crease.  Suspending the superficial fascial network to the periosteum (connective tissue that surrounds the bones) or fascia (fibrous tissue between the skin and muscle) takes tension off the skin, so that the reattached thigh skin does not pull the groin skin down.  Nevertheless, there is a risk that the scar will migrate down the thigh.  Even with an inner thigh lift, it is hard to fix loose skin around the knees.  

52. Doing more than one procedure at a time, so long as they are complementary or at least compatible, has become the more common practice in the last ten years.  When there is more than one procedure to be done, it is better to do them at once than in separate sessions because it involves only one preparation, one exposure to anesthesia, one risk of complications during and after surgery, and one recovery time, instead of several preparations, exposures to anesthesia, risks of complications, and recovery times.  It is less expensive and yields better results per surgical session.  

Count III – RY

53. RY was a 49-year-old obese, insulin-dependent diabetic with hypertension and asthma.  She was concerned about her excessive submental (under the chin) fat and was very concerned about an abdominal deformity, a peniculus (protruding abdomen), caused by the separation of the vertical muscles in her abdomen.  Not only did RY feel that her deformity was unsightly, it interfered with her work as a home health nurse.  

54. Swanson rejected RY as a patient until after she lost weight and her internist approved her for surgery.  When RY had lost 17 pounds and RY’s internist had given his approval, Swanson proceeded according to the conditions recommended by the internist.  Those 

recommendations included doing the operations at North Kansas City Hospital instead of his office.  The anesthesiologist approved RY for general anesthesia.  

55. Swanson performed the surgery on August 22, 1995.  Swanson obtained a complete blood count and checked RY’s glucose levels before surgery.  RY had no known history of coagulopathy (blood not clotting properly).  RY had no ventilation problems before surgery, so Swanson did not use ventilation therapy before surgery.  The precautions that Swanson took were sufficient to meet the standard of care.  

56. Monitoring and treating ventilation, blood flow, and blood sugar levels were the anesthesiologist’s responsibility, not Swanson’s.  Monitoring for shortness of breath is the anesthetist’s duty.  However, RY had an endotracheal tube in her mouth attached to the ventilation machine, which made it impossible to monitor her for shortness of breath.

57. Swanson did an abdominoplasty and repaired the abdominal muscles by bringing them together in the midline and sewing them together.  It is standard to repair separated abdominal muscles.  Swanson removed a large piece of extra skin, sewed up the abdomen, and adjusted the navel as usual. Swanson had no indication of trouble during the abdominoplasty, so he proceeded with the submental lipectomy by rectus plication (straightening by making a tuck or fold) to remove the extra fat of her double chin.

58. During surgery, the ventilator alarm did not sound, but RY’s ventilator pressures did go up due to a bronchospasm, an event in which the patient's airways constrict, making it very difficult to ventilate the patient adequately.  It was not due to the abdominal repair, and any effect the abdominoplasty had on RY's ventilation was negligible.  
59. During the surgery, RY experienced blood loss due to coagulopathy, a problem with clotting.  It was not surgically caused or surgically reparable.  The administration of additional fluid was required to compensate for that loss.  
60. Also during the surgery, RY experienced elevated glucose from diabetes.  Blood glucose level is a measure of blood sugars in the body.  If the level is too low, the body does not have enough fuel to function.  If it is too high, it can cause any number of acid base and electrolyte problems, including ketoacidosis, which could lead to other severe difficulties.  It was especially important with RY because diabetic patients are unable to maintain an acceptable blood glucose level on their own.  The anesthesiologist did not monitor the blood glucose level.  

61. After RY got to the recovery room, she developed very low blood pressure, extremely high blood sugar, very low pH, shock, and respiratory failure.  These were life-threatening medical problems, though not surgical problems.  

62. Swanson immediately called all the necessary consultants to care for RY:  an endocrinologist for the blood sugars, a pulmonologist for the respiratory distress, and a cardiologist for the patient's shock and low blood pressure.  If Swanson had left RY while the consultants were being called, he would have violated a physician’s moral obligation, even if he went just a few hundred yards away.  However, if he stayed with RY at least until he had called in and briefed all of the appropriate consultants, he met a physician’s moral obligation to the patient.  
63. After discussing RY’s condition with the consultants, Swanson transferred RY to the intensive care unit (ICU).  He impressed upon RY’s family that she was in a very grave situation.  Then Swanson went to his office in the medical complex attached to the hospital.  At his office he saw some patients and rescheduled others, and canceled surgery and other patients scheduled for the next day.  He then returned to the ICU.  Swanson’s absence from the ICU had no effect on RY. 
64. One of the physicians suggested that the repair of the abdominal muscles might be constricting RY’s breathing.  Both Swanson and the pulmonologist disagreed with that analysis, 
but Swanson undid the repair on the possibility it might help.  During that surgery, Swanson found that RY’s abdominoplasty site wound was still bleeding inside.  RY returned to the ICU, and Swanson spent the night there.  RY did not respond to the treatment.  She continued to bleed.  
65. On August 23, 1995, RY went back into surgery for an attempt to surgically manage the bleeding, and administer blood coagulation products to help clot her blood.  The treatments were unsuccessful.  She continued to bleed.  

66. On August 24, 1995, RY died.  The cause of death was multiple organ failure, which was caused by coagulopathy, not by Swanson’s conduct.  RY did not have any dead bowel.
  Swanson’s conduct met the standard of care and the moral or ethical standards of the medical profession.   

Count V – CM

67. CM was also concerned about her body shape.  She had lost 50 pounds in 1989, but still had some adipose (fat) tissues that neither diet nor exercise were treating.  Swanson advised that liposuction was the correct procedure to address that condition.  Swanson advised CM about the nature of the liposuction procedure, the recovery time, and the possible results and complications.  

68. On March 16, 1995, Swanson performed liposuction on her abdomen, outer thighs, and inner thighs.  Swanson's conduct in performing that procedure failed to follow the appropriate standard of care and was harmful to the physical health of the patient.  He took out too little fat where the buttocks join the thighs, and too much from the right inner and back thigh, including all the subcutaneous fat from between the fascia and the muscle, which should not have happened if Swanson used the right size cannula and continuous inspection by palpation.  
69. On March 20, 1995, CM reported discomfort from the liposuction.  On March 27, 1995, CM’s wounds were healing, but she had bruising on the inner thighs.  On April 10, 1995, Swanson did slight touch-ups of the liposuction under local anesthetic, which was within the standard of care.

70. However, because Swanson had removed the subcutaneous fat from the inner thighs, a streak of scar tissue stuck the fascia to the muscle on each leg.  The visual result was accentuated, not reduced; skin redundancy; dimpling; and nodular scarring, which was apparent when sitting.  CM’s reduced skin elasticity accentuated the disfigurement. Within a year of the liposuction, CM developed disfiguring scars and severe pain in her inner thighs.  
71. CM saw another physician, who successfully treated her with cortisone injections.
Count VII – GK

72. GK was a 40-year-old woman whose main concern was the elasticity of the skin on her legs.  Swanson counseled her in particular as to the special issues of an inner thigh lift, including placing scars in the groin crease, longer healing time, and discomfort.  

73. On March 1, 1996, Swanson performed on GK a full-face laser resurfacing, a four-lid blepharoplasty, liposuction of her trunk, buttocks, and lower extremities, and inner thigh lifts.
74. Swanson performed the blepharoplasty within the standard of care, and there were no complications.  
75. Swanson used proper technique in the liposuctions.  The liposuction of the buttocks resulted in some irregularities, but not as a result of substandard care by Swanson.  It is a very risky procedure because the fibrous tissue in the buttocks makes it difficult to get a uniform removal of fat, which frequently results in irregularities.  
76. In performing the inner thigh lift, Swanson placed incisions inside the thigh so close to GK’s genitalia that, as GK’s wounds healed and contracted, they pulled down into the thigh, 
distorting the vulva.  The labia majora were so distorted that they exposed the labia minora and clitoris to rubbing against underwear, and also made sexual intercourse uncomfortable.  In post-operative examinations, Swanson detected the distortion and offered to do a minor touch-up that would have treated the problem at no additional charge, but GK refused the additional free treatment.  
Count IX – MP

77. MP first consulted with Swanson on August 19, 1995.  Swanson explained to MP the differences between liposuction and abdominoplasty, and that flattening her stomach would require an abdominoplasty.  He explained how those procedures worked, and the risks, results, and complications, and MP signed the informed consent document.  
78. MP was a good candidate for liposuction and abdominoplasty.  On September 6, 1995, Swanson performed tumescent liposuction on MP’s flanks, inner and outer thighs, posterior thighs, hips and knees.  The tumescent liposuction technique removes matter that is only about one tenth blood compared to about one third blood under the older dry technique.  In tumescent liposuction, the physician infuses a large volume of crystalloid, a solution of normal saline solution or saline with certain electrolytes (called ringers lactate), with or without Xylocaine, and with some form of vasoconstrictor, most typically Epinephrine, to diminish blood loss.  
79. Too much fluid can cause fluid overload and diminish oxygenation to the point of pulmonary edema, which is where the body is so full of fluid that it starts to leak into the lungs.  Someone in pulmonary edema usually shows decreased oxygen saturation, abnormal breathing sounds, and abnormal heart and blood pressure.  Monitoring the level of oxygenation shows the problem before pulmonary edema occurs. 
80. Swanson removed about 6,700 cc of aspirate, and administered about four liters of intravenous fluid and five liters of fluid subcutaneously.  During surgery, Swanson monitored the oxygen saturation level of MP’s blood.  After the surgery, MP's saturation was in the 97 to 98 percent range, which is very good, and her lungs sounded clear on at least two occasions, but she had mild hypotension (low blood pressure) and tachycardia (rapid heart, over 100 beats per minute) following the procedure.  Those are signs of hypovolemia (too little fluid), the treatment for which is the administration of additional fluid.
81. MP received another half liter of fluid, but was not recovering well enough for Swanson to send her home.  He transported her to the emergency room.  She had received more fluid in her system than was good for her lungs, which eventually caused some mild pulmonary edema.  
82. At the hospital, she was diagnosed with pulmonary edema and was treated with Lasix to make her lose fluid.  She lost the extra fluid within two hours, and recovered.  MP experienced moderate necrosis at her abdominoplasty site while healing.  
83. Swanson did not breach any standard of care in treating MP.
Count XII – McC

84. McC was a 49-year-old woman interested in as much body contouring as she could get at once.  McC had smoked two packs of cigarettes per day for 20 years before her surgery, and was smoking herbal cigarettes around the time of the surgery.  McC had had a rhinoplasty, surgery to change the shape of her nose, from another surgeon a month before she saw Swanson.  
85. On more than one visit, Swanson informed McC of the risks associated with the performance of the various procedures.  He counseled her extensively about the risks of 

infection, skin contour irregularities, scarring, asymmetry, delayed healing, greater skin loss and wound healing complications for smokers, and the possible necessity of further surgery, and extended recovery time.  Swanson explained that, for a smoker, abdominoplasty or thighplasty carry high risks of impaired circulation to the tissues, and of skin and fat necrosis (death and decay).  McC signed the informed consent document.

86. On July 11, 1997, Swanson performed liposuction of the abdomen, flanks, buttocks, thighs, knees, calves, upper arms and axillae; an abdominoplasty; a bilateral inner thigh lift; and excision of skin lesions.  Performing the inner thigh lifts and liposuction on the same leg at the same time is the standard procedure and did not negatively affect the outcome.  Swanson’s techniques were within the standard of care.

87. While recovering from the anesthesia after the surgery, McC became agitated and started thrashing so hard that she required admission to the hospital.  This was not due to any problem with the anesthesia.  Swanson did not prescribe or administer, or cause to be prescribed or administered, an anesthesia in a manner causing an overdose or overmedication.  McC had concealed her history of psychiatric problems from Swanson because it had caused another surgeon to reject her as a patient.
  
88. On July 16, 1997, Swanson saw McC again for follow-up care, including care to her surgical wounds.  Swanson tried to follow up on McC’s wound care, but McC was very difficult to provide wound care to.  McC did not follow Swanson’s care instructions and missed appointments with Swanson.  She was a dog breeder and practiced poor personal hygiene, which, with her noncompliance with Swanson’s instructions, caused her wounds to heal with more scarring than necessary.
89. On July 18, 1997, Swanson told McC that her slow healing was probably due to poor circulation, caused by smoking.  He decided to do surgery to revise the abdominoplasty scar, which he did on July 21, 1997. 

90. McC cancelled her August 1, 1997, appointment with Swanson.  On August 16, 1997, Swanson saw McC and scheduled further surgery for November 1997 that would have corrected the gapping of the scars by removing the extra scar tissue.  McC visited another physician, who advised continuing care with Swanson.  Nevertheless, McC canceled the appointment.  
91. McC treated herself with veterinary medicine, which Swanson recommended against.  As a result, McC developed necrosis in the lower skin, and fat in the lower abdomen and on the inside of the lower buttocks.  The incisions separated and filled in with excessive granular tissue.  She also developed gapping and scarring of the posterior aspect of the inner thigh lift, in the groin crease.  The scar healed on its own, with “scar deformity,” more scar tissue than it otherwise would have.  That gapping and scarring distorted the major labia.    
92. On December 12, 1997, the wounds were healing well and needed no surgery, but they became infected in January 1998.  By March 1998, the wounds were healed.  
Other Charges – Counts I, VIII, XV, and XVIII

Count I – Ambulatory Surgical Center

93. At all relevant times, Swanson had privileges at a hospital in his community.  From 1992 through 1998, Swanson has maintained offices for his private medical practice at 4820 J.C. Nichols Parkway and 444 Belleview Street in Kansas City, Missouri; 2750 Clay Edwards Drive in North Kansas City, Missouri; or 5520 College Blvd. in Leawood, Kansas (the facilities).

94. Swanson used the facilities primarily for the purpose of performing surgical procedures.  Of the patients whom Swanson treated or saw for health conditions at those 

facilities, he provided surgical services to 51 percent or more.  Of the revenues he derived from the facilities, 51 percent or more were from providing surgical services or related procedures.

95. Swanson has never held an ambulatory surgical center license from the Department of Health.  

Count VIII – LR’s Prescription

96. LR had a nasal deformity and obstruction.  In January 1996, Swanson performed a rhinoplasty to alleviate that condition.  After the operation, LR had nasal congestion for which Swanson prescribed the antihistamine Seldane.  

97.  Swanson told LR to take one Seldane once or twice a day (a maximum of two per day), which is the proper dosage.  However, in writing down the prescription, Swanson wrote one or two every four hours as necessary (a maximum of 12 per day), which is more than the manufacturer’s instructions and the Physician’s Desk Reference allowed.  The pharmacy did not detect the error when filling the prescription, but discovered it when LR sought a refill. 

98. LR suffered no ill effects from the medication.  

Count XV – Advertising

99. Swanson is a member of the Royal College of Surgeons of Canada (Canadian certification).  Canadian certification satisfies a requirement for becoming a Fellow of the American College of Surgeons (FACS).  
100. Canadian certification also qualifies Swanson to be a member of the American Society of Plastic Surgeons (the Society).
  The only other way into the Society is to be certified by the American Board of Plastic Surgery (the American Board).  Swanson is not eligible to be certified by the American Board because his internship was slightly different from what the 
American Board requires – it was a rotating internship that included surgery instead of an internship exclusively in surgery.  
101. Since September 1997, Swanson has been certified by the American Board of Facial Plastic and Reconstructive Surgery (the Facial Board).  That organization only certifies surgeons in plastic and reconstructive procedures that involve the head and neck.  Neither Swanson’s Facial Board certification nor his Canadian certification certifies his physicians’ ability as to any procedure below the clavicle.  
102. In December 1997, Swanson ran a weekly advertisement in the Kansas City Star.  In a business card-shaped space, under the logo for “Swanson Center Aesthetic Surgery,” the advertisement read:
Eric Swanson, M.D., F.A.C.S.

American Board Certified

Ultrasonic Liposuction ( Breast Augmentation/Reduction/Lifts

Complete Laser Skin Treatments-

Resurfacing/Hair Removal/Vein Treatment
Below the business card-shaped area, he listed the addresses of his facilities.  
103. In the August 9, 1998, Kansas City Star, Swanson ran an advertisement headed:
IMPROVED BODY SHAPE WITH ULTRASONIC LIPOSUCTION

The advertisement showed before- and after-pictures of torsos and hips improved by liposuction and had several paragraphs of text describing the procedure.  The advertisement listed Swanson as “American Board Certified.”  
104. Swanson did not intend to deceive anyone by those advertisements.  
Count XVIII – Repeated Negligence

105. There is no evidence that Swanson’s rate of complications is greater than the average physician’s.

Conclusions of Law

We have jurisdiction to hear the Board’s amended complaint.  Section 334.100.2.
  

1.  Background

The Board has the burden of proving that Swanson has committed conduct for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).
  

A.  Facts

We can find cause for discipline only for such conduct and under such provisions of law as the Board cited in the amended complaint with sufficient specificity for Swanson to prepare a defense.  Duncan v. Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs, 744 S.W.2d 524, 538-39 (Mo. App., E.D. 1988).  The amended complaint does not meet that standard as to all of its charges.  For example, it alleges a series of specific lapses from the standard of care at paragraph 139, but alleges at paragraph 141:

Respondent failed to act as a reasonable and prudent physician in all the above particulars and others as well.

The referenced “above particulars” set forth conduct with sufficient specificity for Swanson to prepare a defense, but the reference to undisclosed “others” does not.  The doctrine of amendment to conform to the pleadings is virtually unavailable in license discipline cases.  744 S.W.2d at 539.  Therefore, we confine our analysis to the allegations expressly set forth in the amended complaint.   

B.  Law

The amended complaint argues that Swanson is subject to discipline under the provisions of section 334.100.2 that allow discipline for:

(4) Misconduct, fraud, misrepresentation, dishonesty, unethical conduct or unprofessional conduct in the performance of the functions or duties of any profession licensed or regulated by this chapter, including, but not limited to, the following: 

(a) Obtaining or attempting to obtain any fee, charge, tuition or other compensation by fraud, deception or misrepresentation; willfully and continually overcharging or overtreating patients; or charging for visits to the physician's office which did not occur unless the services were contracted for in advance, or for services which were not rendered or documented in the patient's records; 

*   *   *

(c) Willfully and continually performing inappropriate or unnecessary treatment, diagnostic tests or medical or surgical services; 

(d) Delegating professional responsibilities to a person who is not qualified by training, skill, competency, age, experience or licensure to perform such responsibilities; 

(e) Misrepresenting that any disease, ailment or infirmity can be cured by a method, procedure, treatment, medicine or device; 

*   *   *

(h) Signing a blank prescription form; or dispensing, prescribing, administering or otherwise distributing any drug, controlled substance or other treatment without sufficient examination, or for other than medically accepted therapeutic or experimental or investigative purposes duly authorized by a state or federal agency, or not in the course of professional practice, or not in good faith to relieve pain and suffering, or not to cure an ailment, physical infirmity or disease, except as authorized in section 334.104; 

*   *   *

(q) Advertising by an applicant or licensee which is false or misleading, or which violates any rule of the board, or which claims without substantiation the positive cure of any disease, or professional superiority to or greater skill than that possessed by any other physician. An applicant or licensee shall also be in violation of this provision if the applicant or licensee has a financial interest in any organization, corporation or association which issues or conducts such advertising; 

(5) Any conduct or practice which is or might be harmful or dangerous to the mental or physical health of a patient or the public; or incompetency, gross negligence or repeated negligence in the performance of the functions or duties of any profession licensed or regulated by this chapter.  For the purposes of this subdivision, “repeated negligence” means the failure, on more than one occasion, to use that degree of skill and learning ordinarily used under the same or similar circumstances by the member of the applicant's or licensee's profession; [or]

(6) Violation of, or attempting to violate, directly or indirectly, or assisting or enabling any person to violate, any provision of this chapter, or of any lawful rule or regulation adopted pursuant to this chapter[.]

Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239, at 125 (Mo. Admin. Hearing Comm’n, Nov. 15, 1985), aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  

Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.  State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).  It requires the intent that others rely on the misrepresentation.  Sofka v. Thal, 662 S.W.2d 502, 506 (Mo. banc 1983); see also Missouri Dental Bd. v. Bailey, 731 S.W.2d 272 (Mo. App., W.D. 1987).  “Concealment of a material fact of a transaction, which a party has the duty to disclose, constitutes fraud as actual as by affirmative misrepresentation.”  Daffin v. Daffin, 567 S.W.2d 672, 677 (Mo. App., K.C.D. 1978).  That duty arises when the concealer is a fiduciary or 

has superior knowledge.  Nigro v. Research College of Nursing,  876 S.W.2d 681, 686 (Mo. App., W.D. 1994).  We may infer fraudulent intent from the circumstances of the case.  Essex v. Getty Oil Co., 661 S.W.2d 544, 551 (Mo. App., W.D. 1983). 

Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 744 (10th ed. 1993).

Dishonesty is a lack of integrity, a disposition to defraud or deceive.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 333 (10th ed. 1993).

“Ethical” relates to moral standards of professional conduct.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 398 (10th ed. 1993).  

Deception is the act of causing someone to accept as true what is not true.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 298 (10th ed. 1993).  The Supreme Court has held: “‘Deception’ contemplates an act designed to deceive, to cheat someone by inducing their reliance on clever contrivance or misrepresentation.  It is not a word hidden from common understanding.”  State ex rel. Nixon v. Telco Directory Publishing, 863 S.W.2d 596, 600 (Mo. banc 1993).  We may infer deceitful intent from the facts and circumstances of the case.  Essex v. Getty Oil, 661 S.W.2d at 551.  We may find cause to discipline for deception without finding that the deception caused any damage, notwithstanding that the amended complaint pleaded damage.  Monia v. Melahn, 876 S.W.2d 709, 714 (Mo. App., E.D. 1994).

Unprofessional means not conforming to the technical or ethical standards of the profession.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 930 (10th ed. 1993).

A person “willfully” violates a provision when he (1) acts intentionally, that is, not by reflex or coercion, (2) intending thereby to violate the provision.  Burgess v. Ferguson Reorg'd School Dist., R-2, 820 S.W.2d 651, 656 (Mo. App., E.D. 1991).  The intention to violate the provision requires knowledge of the provision, because one cannot intend to violate a provision 

of which one is unaware.  Carter County School Dist., R-1 v. Palmer, 582 S.W.2d 347, 350 (Mo. App., S.D. 1979). 

Incompetence is a general lack of professional skill or a general lack of disposition to use a professional skill.  Forbes v. Missouri Real Estate Comm'n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  

Gross negligence is a deviation from the standard of care so egregious as to demonstrate a conscious indifference to a professional duty.  Duncan, 744 S.W.2d at 533.

Section 334.100.2(5) provides its own definition of repeated negligence:  “the failure, on more than one occasion, to use that degree of skill and learning ordinarily used under the same or similar circumstances by” a physician.  We refer to the degree of skill and learning that a physician ordinarily used under the same or similar circumstances as the “standard of care.”

That set of statutory terms contains a large amount of overlap.  Several different terms – like negligence, unprofessional conduct, and incompetence – may apply to a single failure to use the required degree of skill or learning.  The same term – like unprofessional conduct – may apply to both unintentional conduct and intentional conduct.   

C.  Application of Law to Facts

Most of the Board’s charges allege that Swanson’s conduct was below the standard of care that a physician ordinarily uses.  This Commission has no expertise in the practice of medicine; our expertise is in the process of making findings of fact and conclusions of law.  Geriatric Nursing Facility, Inc. v. Department of Social Servs., 693 S.W.2d 206, 209 Mo. App., W.D. 1985).  The parties have supported their positions with the testimony of experts qualified to render opinions on the standard of care in the practice of medicine.  Where expert testimony is in conflict, as it is on many (but not all) issues, our findings of fact indicate our resolution of the 

conflicting testimony.  Where one cannot draw a fair and intelligent opinion from the facts without experience in the medical profession, expert testimony is necessary.  Perez v. State Bd. of Regis'n for the Healing Arts, 803 S.W.2d 160, 164 (Mo. App., W.D. 1991).  Conversely, expert testimony is not controlling if an inexperienced person can draw a fair and intelligent opinion from the facts.  Id. 
2.  The Charges


The Board seeks to discipline Swanson for his conduct related to the face peel procedures, for conduct related to the body contouring procedures, and for conduct not directly related to surgical procedures on any one patient.  Under the statutes that the Board cites, Swanson’s conduct is cause for discipline if it was at least “unprofessional,” that is, outside the technical or ethical standards of the profession.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 930 (10th ed. 1993).  Under the law cited, the presence or absence of damage is not determinative of cause for discipline.  

On those counts relating to specific patients, the Board introduced much evidence describing the nature and extent of the patients’ conditions.  Some of the patients suffered complications, and even permanent disfigurement.  Such injuries, and the distress they cause, are grave indeed.  However, undisputed expert testimony shows that complications may arise despite the physician’s total adherence to the standard of care.  The issue before us is whether Swanson’s conduct was within the statutory causes for discipline.  As long as we find that Swanson conformed to a standard of care recognized by the medical profession, even if not by everyone in the medical profession, he is not subject to discipline regardless of any damage resulting from his conduct.  

Conversely, none of the statutes cited in the amended complaint requires a showing of damage.  Therefore, Swanson is subject to discipline if he did what the statutes describe, even if 

no damage resulted.  The purpose of the licensing statutes is to protect the public from dangerous conduct.  In Bhuket v. State ex rel. Missouri Bd. of Regis'n for the Healing Arts, 787 S.W.2d 882, 885 (Mo. App., W.D. 1990), the Court of Appeals explained:  


Statutes authorizing the Missouri State Board of Registration for the Healing Arts to regulate and discipline physicians are remedial statutes enacted in the interest of the public health and welfare and must be construed with a view to suppression of wrongs and mischiefs undertaken to be remedied.

Being enacted for the protection of life and property, licensing laws are remedial laws, which we read liberally in favor of that purpose.  State ex rel. Webster v. Myers, 779 S.W.2d 286, 290 (Mo. App., W.D. 1989).  Even where the record shows no damage resulting from the conduct, the purpose of public protection allows discipline.  Monia, 876 S.W.2d at 714.  

In other words, Swanson was not the guarantor of the results, but he was the guarantor of his conduct.  

A.  Face Peels


The Board argues that Swanson is subject to discipline for conduct related to the face peel procedures before, during, and after the procedures.  

The Board alleges that Swanson made misrepresentations and omissions in representations to his patients about various issues including healing time and the chance of scarring.  The Board’s expert testified that Swanson did not adequately inform the patients before they gave their consent:


A.  Well, I think to back up to the informed consent, I think there should have been a listing of the risks that were discussed because when there’s no listing, then you don't know what was discussed.  Absence of listing to me is absence of any proof that there was anything discussed.  

(Tr. at 88.)  The Board’s experts relied on certain medical records when testifying that Swanson failed to do certain things.  If the experts did not find the action recorded in such documents, they concluded that it had not occurred:


A.  It’s like the tree that falls in the wood  when no one hears it.  If it isn’t documented, it didn't happen.

(Tr. at 186.)  The Board’s expert also stated that informed consent requires recording in the patient’s chart not only each risk, but the percentage of each risk:


Dr. Young, I’m going to go now to general issues of informed consent and ask you this question which appears in Exhibit 420.  All reasonable physicians should list percentages of complications in each patient chart, and any that don’t are outside the standard of care. 


A.  I believe that’s true.

(Tr. at 185-86.)  As those quotations show, the expert based his opinion on a review of medical records.  The cited testimony may describe a standard for medical recordkeeping,
 but does not accurately describe an evidentiary standard for proving whether an event occurred.  The failure to chart does not necessarily evidence the failure to act.  Hurlock v. Park Lane Med. Center, 709 S.W.2d 872, 882 (Mo. App., W.D. 1985).  The record includes testimony and documentary evidence of the extensive counseling and literature that Swanson’s office provided each patient.  


As to each patient, the Board alleges that Swanson’s skin preparation was outside the standard of care.  Swanson used betadine, an anti-bacterial substance, and the record does not show that using betadine was below the standard of care when the operations were performed.  The Board has not carried its burden of showing that Swanson failed to properly prepare the patients’ skin.  

The Board alleges that the use of 50 percent TCA solution was below the standard of care in two respects.  First, the Board argues that 50 percent TCA is never appropriate for a medium-depth peel.  Second, the Board argues that the wrinkles that these patients displayed around the mouth did not require 50 percent TCA solution, and that using solution of that strength was outside the standard of care.  However, the record shows that wrinkles around the mouth are very difficult to treat and require that strength of solution, and that physicians ordinarily used 50 percent TCA solution at the relevant times.  There is no evidence that the standard of care by June 17, 1995, (the latest peel in this case) excluded 50 percent TCA solution for medium-depth peels on the type of wrinkles at issue.  Literature questioning the use of TCA solution did not appear until mid-1995, and it discussed solutions greater than 50 percent.  Therefore, we have found that the use of 50 percent TCA solution was within the standard of care for a medium-depth face peel in general and for these patients in particular.  

Further, Swanson performed 36 face peels with 50 percent TCA solution, of which only three had complications, all of them within six months.  PW presented the first hypertrophic scar to Swanson (on June 17, 1995) nearly a month after Swanson had already done the last peel (for RA on July 12, 1995).  The Board’s expert agreed that this was an unusually long time for a hypertrophic scar to form.  In light of that evidence, the Board has not carried its burden of proving that Swanson’s technique was the problem.  

Swanson argues that all three patients were treated from the same bottle of incorrectly mixed TCA solution.  The Board argues strenuously that Swanson’s theory is mere speculation based on circumstantial evidence, but the Board offers no better explanation that places Swanson at fault.  However, we need not, and do not, decide whether the TCA used on PW, RA, and CM was incorrectly mixed.  We decide only that the Board has not carried its burden of proving that Swanson breached the standard of care in performing the face peels.  

The Board also argues that Swanson’s post-operative care was substandard.  The Board argues that the patients’ lingering induration or redness should have spurred Swanson to more aggressive action, but we have found that his treatment by steroids was within the standard of care.  The record shows that the hypertrophic scars on CM, RA, and PW appeared respectively four, five, and six months after their peels, an unusually long time.  CM, PW, and RA’s most recent appointments were one and a half months, three months, and five months, respectively, before they presented their scars to Swanson.  

Count II – PW


We find no cause to discipline Swanson for any conduct related to PW.  


The Board argues that Swanson obtained no informed consent from PW, in that any consent was based on misrepresentations.  The Board alleges that Swanson misrepresented the recovery time, risks, and results of the procedure, but we have found otherwise.  The Board argues that Swanson misrepresented the nature of the 50 percent TCA peel as being similar to a 70 percent glycolic peel.  The Board supports its allegation with a transcript of PW’s deposition in which she recounts Swanson’s description of the TCA peel.  The details of the TCA procedure as given by Swanson in PW’s account are more like the shallow peel and are contrary to the literature that Swanson was using.  The Board did not carry its burden of proof as to that charge.  The Board also argues that Swanson misrepresented his qualifications to PW.  In support of that charge, the Board cites more of PW’s account of Swanson’s statements from 1995, in which she is unable to remember what the representations were, and states that they had no impact on her decision to undergo the procedures.  Swanson gave her the same discussion and literature that he gave the other patients about risks and complications.  The Board has not carried its burden of proof on that charge.  


The amended complaint alleges that Swanson did not instruct PW how to prepare her skin, but the only evidence in the record on that charge is Swanson’s denial of it, as follows: 


Q.  I’m going to ask you now about some specific allegations in Count 2.  In paragraph 29, allegation A is that you failed to instruct and ensure that PW properly prepared the skin.  Is that true?


A.  No, that is not true.

(Tr. at 562.)  


The amended complaint charges that Swanson failed to perform a “scratch test” on PW, but the record shows that such a test had no value.  It also charges that Swanson performed a second chemical peel on PW, but we have found that Swanson performed only a touch-up that was within the standard of care.  The Board has not carried its burden of proof on those charges.


The Board alleges that using 50 percent TCA on PW was per se below the standard of care.  As discussed above, we disagree because we have found that 50 percent TCA was in regular use by physicians at the time for patients like PW.  


The Board claims that Swanson failed to monitor, detect, and treat the development of complications.  Swanson did monitor PW for complications, and detected them, and treated them.  Swanson scheduled follow-up visits with PW twice in the critical eight-week period after the peel, both such visits within the most critical first three weeks.  His entry on January 25, 1995, states that PW was to call to schedule further appointments, but she did not do so.  Swanson could not compel her to schedule more visits.  Further, he did see PW at unscheduled office visits in February and March 1995, at her request.  We conclude that Swanson’s post-operative monitoring was not below the standard of care.  


Therefore, we conclude that Swanson is not subject to discipline on Count II.     

Count IV – RA


We find no cause to discipline Swanson for any conduct related to RA.  


The Board alleges that Swanson misrepresented his skill and training to RA, but we find no evidence of such misrepresentations.  The Board argues that Swanson failed to inform RA of the recovery time and possible complications, but we have found that she received the standard brochure setting forth the possible complications for a 50 percent TCA peel, including infection, hematoma, scarring and hypopigmentation from the peel.  They discussed the fact that a TCA peel was a much different kind of peel than the glycolic peel.  Swanson advised that the skin may be red for several months and what possible complications included.  He did not fail to instruct or ensure that RA knew how to properly prepare her skin, and he gave her the standard literature.  


The Board charges that Swanson failed to prepare RA’s skin properly for the TCA peel, but we have found that the Board did not show that betadine was outside the standard of care in 1995.  The Board charges that Swanson did not use a test patch on RA’s skin, but we have found that such a test had no value.  The Board charges that 50 percent TCA was too strong in any case, but we disagree, as we have discussed above.  


The Board argues that Swanson failed to monitor RA for hypertrophic scarring, but we have listed the visits during which Swanson saw RA and monitored her apparently excellent healing progress.  Further, when RA went back to Swanson with a hypertrophic scar over five months after the procedure and four months after her last office visit, Swanson immediately treated her for it.  

Therefore, we conclude that Swanson is not subject to discipline on Count IV.

Count V – CM


We find no cause to discipline Swanson for any conduct related to CM’s face peel.


The Board alleges that Swanson misrepresented his skill and training, but we find no evidence to support that charge.  


The Board alleges that Swanson did not obtain an informed consent from CM because he did not inform her of potential complications.  However, the record details how Swanson reviewed all the possible complications with her, including the scarring and pigmentation that CM experienced, well before the procedure.  He went through these by way of literature and personal explanation.  


The Board argues that Swanson failed to instruct CM on skin preparation, but the only evidence on that charge is Swanson’s denial of it.  The Board argues that Swanson failed to prepare the skin, but the Board has not shown that alcohol did not meet the standard of care.  The Board argues that Swanson failed to use a patch test, but that test was not necessary for the standard of care, nor useful.  The Board argues that using 50 percent TCA on CM was outside the standard of care, but we have found that such was the practice in 1995.  


The Board argues that Swanson failed to monitor, detect, diagnose, care for, and treat CM for complications.  However, Swanson saw her four times in the critical first eight weeks after the peel, and would have seen her a fifth time if she had kept her appointment.  He monitored the side effects of the peel – redness, swelling, and induration – and gave her the treatment that the Board’s expert and CM’s later physicians agreed was correct.  


Therefore, we conclude that Swanson is not subject to discipline on Count V for conduct related to the face peel.  

B.  Body Contouring


The Board argues that Swanson is subject to discipline for conduct related to the body contouring procedures because his technique was substandard and he made misrepresentations to 

his patients.  As to each patient, the Board cites the provisions of section 334.100.2 that allow discipline for:

(4) Misconduct, fraud, misrepresentation, dishonesty, unethical conduct or unprofessional conduct in the performance of the functions or duties of any profession licensed or regulated by this chapter, including, but not limited to, the following: 

(a) Obtaining or attempting to obtain any fee, charge, tuition or other compensation by fraud, deception or misrepresentation; willfully and continually overcharging or overtreating patients; or charging for visits to the physician's office which did not occur unless the services were contracted for in advance, or for services which were not rendered or documented in the patient's records; 

*   *   *

(c) Willfully and continually performing inappropriate or unnecessary treatment, diagnostic tests or medical or surgical services; 

*   *   *

(e) Misrepresenting that any disease, ailment or infirmity can be cured by a method, procedure, treatment, medicine or device; 

*   *   *

(5) Any conduct or practice which is or might be harmful or dangerous to the mental or physical health of a patient or the public; or incompetency, gross negligence or repeated negligence in the performance of the functions or duties of any profession licensed or regulated by this chapter.  For the purposes of this subdivision, “repeated negligence” means the failure, on more than one occasion, to use that degree of skill and learning ordinarily used under the same or similar circumstances by the member of the applicant's or licensee's profession[.]

As with the face peeling charges, the Board alleges that Swanson misrepresented, or failed to disclose, information to the patients as to his skill and training to perform the procedures, the nature of the procedures, the results, risks, and possible complications.  We have 

found that Swanson made full disclosure and thus obtained his patients’ informed consent.  Therefore, we find no cause for discipline on any count for fraud, misrepresentation, or dishonesty; obtaining or attempting to obtain any fee, charge, tuition or other compensation by fraud, deception or misrepresentation; continually overcharging or overtreating patients; charging for visits to the physician’s office that did not occur or for services that were not rendered or documented in the patient’s records; or willfully and continually performing inappropriate or unnecessary treatment, diagnostic tests or medical or surgical services; or misrepresenting that any disease, ailment or infirmity can be cured by a method, procedure, treatment, medicine or device.  

The Board argues that Swanson’s treatments were below the standard of care, but does not argue that he committed any such violation intentionally.  Therefore, we do not find him subject to discipline under section 334.100.2(4) for misconduct or any willful conduct.  

Count III – RY


The Board’s amended complaint sets forth a variety of charges, some of which it maintains in written argument, and some of which it expressly abandons.   We find no cause to discipline Swanson for any conduct related to RY.

a.  Abandoned Charges


In the amended complaint, the Board alleges that Swanson caused RY’s death by neglect.  In written argument, the Board concedes that there is insufficient evidence to establish that charge.  


In the amended complaint, the Board alleges that Swanson failed to use inhalation therapy before surgery, monitor RY for shortness of breath during surgery, and respond to a ventilator alarm.  The record shows that monitoring ventilation was not part of Swanson’s care.  

Further, it shows that there was no need for ventilation therapy before surgery, that it was impossible to monitor RY for shortness of breath, and that the ventilator alarm did not sound.  In written argument, the Board withdraws those charges, also.  


In the amended complaint, the Board alleges that Swanson failed to resect RY’s dead bowel.  There is no factual basis for that claim.  RY had no dead bowel.  

b.  Remaining Charges


The Board argues that Swanson should not have operated on RY under general anesthesia at all.  The Board argues that RY had not lost the 20 pounds that Swanson originally suggested, but the record shows that there was no magic in that number.  Seventeen pounds was enough for RY’s internist.   Expert testimony establishes that a patient’s internist knows her suitability for surgery better than her surgeon.  Swanson was entitled to rely on the recommendations of the internist, and did so.  It was also not outside the standard of care for Swanson to operate on RY under anesthesia because the anesthesiologist examined her and approved her for surgery.  


The Board alleges that Swanson failed to obtain a CBC and protein study before surgery, but the blood work that Swanson did met the standard of care.  There was no indication that RY would develop blood-clotting problems before the surgery.  That bleeding problem was neither caused by surgery nor treatable by surgery.    


The Board alleges that Swanson failed to meet the standard of care because he failed to monitor RY’s ventilation, blood flow, and sugar levels.  The record shows that monitoring those levels was not within Swanson’s duty of care.  Swanson checked RY’s glucose levels before surgery.  During surgery, it was the anesthesiologist’s duty, not Swanson’s, to check glucose levels.  The Board’s expert testified as follows:


Q.  Exhibit 411 is now on the screen, Dr. Young, and it says, The standard of care did not require Dr. Young to inquire of RY’s 

anesthesiologist whether he was checking the patient's glucose.  Do you agree  with that?


A.  Yes, I believe I do agree with that.

(Tr. at 174.)  Based on that testimony, we have found that monitoring glucose levels during surgery was not part of Swanson’s duty.


The Board alleges that Swanson’s conduct was below the standard of care in tightening RY’s abdominal wall and doing the submental suction lipectomy.  However, a surgeon always repairs separated muscles in an abdominoplasty, and Swanson had no indication of trouble as he proceeded to the lipectomy.  


The Board alleges that Swanson did not timely respond to the concerns of the ICU nurses and supervising anesthesiologists in the recovery room and abandoned RY when he went to his office.  The Board’s expert testified only that it would be unethical conduct if Swanson abandoned a critically ill patient, but not if all necessary consultants were there at the time.  The expert testified as follows:


Q.  Dr. Young, did you know that Dr. Swanson after getting RY to the recovery room, getting consultants called in, that he went to his office connected to the hospital, worked the patients who couldn’t have been canceled who were there in his office, then returned to the ICU and slept that night in the ICU and stayed with her all the next day, too?


A.  You told me all of that in the deposition up to the point about sleeping in ICU.


Q.  Does that -- how does that make you feel about whether Dr. Swanson abandoned RY?


A.  Obviously that makes me think that he was more concerned than I did before, but I only found out today at this moment about spending the night in the intensive care unit.


Q.  In fairness, let me put it this way, then, which is, if that fact were added to what you know, would it ameliorate your moral criticism and ethical criticism of Dr. Swanson’s conduct?



A.  If he actually stayed there until the consultants got there and it was clear that the situation was as under control as it was going to get, then I’d be okay with that.


Q.  And adding to it, if he came back after that, after the consultants are there, came back and spent the night there and canceled all of his surgeries the next day and stayed with this patient, would that flip you over to the other side saying, okay, if those facts are proven, I’m okay with it?


A.  I’d be okay with it.

(Tr. at 176-78.)  The only evidence shows that Swanson immediately attended to the problem, summoned physicians trained in all aspects of RY’s condition, and consulted with them on how to help RY.  Only after the consulting physicians were present and advised on RY’s condition did Swanson leave the ICU to see patients, reschedule others, and cancel the next day’s surgeries and other patients.  Further, the Board’s expert agreed that Swanson’s brief visit to his office attached to the hospital did not result in harm to RY:  


Q.  Exhibit 415 is a statement that Eric Swanson not being by RY’s side every minute had nothing to do with her ultimate outcome.


A.  I agree.

(Tr. at 176.)


The Board alleges that Swanson failed to use coagulation products during surgery, but the only evidence on that issue shows that he did use them when trying to treat RY’s continuous bleeding.  


We conclude that Swanson is not subject to discipline on Count III.  

Count V – CM


In addition to the charges related to CM’s face peel, the Board also alleges that Swanson is subject to discipline for his conduct related to the liposuction he did on CM.  

a.  Scarring


We find cause to discipline Swanson for his conduct related to CM’s inner thigh liposuction.  


The Board charges that Swanson’s technique accentuated CM’s skin redundancy instead of reducing it, left her with lumpy masses, and gave her disfiguring scars.  Swanson argues that ripples and dimples are common in liposuction, especially when preceded by a 50-pound weight loss.  However, CM suffered more than ripples and dimples.  The testimony shows that Swanson took out subcutaneous fat from between the skin and the muscle, causing her skin to adhere to her muscle.  The resulting pain and scarring were relieved by another physician’s treatment, but that does not alter our conclusion that Swanson’s conduct was outside the standard of care.


Because Swanson did not meet the professional standard of care in treating CM’s inner thighs, he is subject to discipline under section 334.100.2(4) for unprofessional conduct.  Because he actually injured her, Swanson is subject to discipline under section 334.100.2(5) for conduct that is harmful to the physical health of a patient.  Because Swanson failed to meet the standard of care as to both of CM’s inner thighs, he is subject to discipline under section 334.100.2(5) for repeated negligence.
  


Incompetence is a general lack of professional ability or a general lack of disposition to use a professional ability, which requires more than two instances of the same negligence.  Bever v. State Bd. of Registration for Healing Arts, 2001 WL 68307, No. WD 57880 (Mo. App., W.D., Jan. 30, 2001).  Therefore, we conclude that Swanson is not subject to discipline under section 334.100.2(5) for incompetence. 


Though Swanson departed from the standard of care, his conduct does not demonstrate a conscious indifference to his professional duties.  Therefore, we conclude that Swanson is not subject to discipline under section 3344.100.2(5) for gross negligence.  

b.  Other Conduct


We find no cause to discipline Swanson for any other conduct related to CM’s body contouring procedures.  


The Board charges Swanson with misrepresenting the nature of liposuction, the recovery time, the results, and possible complications.  We have found that Swanson accurately described the procedure and recovery time, that he reviewed possible results and complications with CM, and that she signed the informed consent document.  


The Board alleges that Swanson misrepresented his skill and training in body contouring procedures to CM, but there is no evidence to support that charge.  CM learned about Swanson from a weekly newspaper advertisement in which Swanson wrote about cosmetic surgery.  There is no evidence that anything Swanson wrote in that advertisement was false.  


Swanson advised that liposuction was the correct procedure to address that condition.  Swanson advised CM about the nature of the liposuction procedure, the recovery time, and the possible results and complications. 


The Board charges that Swanson did not properly diagnose CM’s condition and used a treatment that was not medically necessary and was ineffective.  The record shows the opposite.  For the adipose (fat) deposits that diet and exercise cannot reach, liposuction was precisely the technique to use, and it was effective.  CM’s liposuction was an elective surgery.  Elective means not necessary.  


The Board argues that performing a second liposuction under local anesthetic was a breach of the standard of care.  The record does not support that claim, and shows that the second 

liposuction was a mere touch-up, which enhanced CM’s appearance, and was done within the standard of care.    


We conclude that Swanson is not subject to discipline on any of these charges.  

Count VII – GK

a.  GK’s Inner Thigh Distortion


In GK’s deposition, she described the deformity and discomfort she suffered as a result of the inner thigh lift.  As the surgical wounds healed, they pulled apart and distorted her genitalia in such a way as to make it uncomfortable merely to sit.  The record shows us that GK’s inner thigh deformity was due to Swanson’s technical error – sewing the skin on the inside of her thigh too close to her genitalia.  It requires no expert testimony for us to conclude that such conduct was below the standard of care.  


Therefore, we conclude that Swanson is subject to discipline under section 334.100.2(4) for unprofessional conduct, and under section 334.100.2(5) for conduct that is harmful to the mental and physical health of a patient.  Because Swanson erred as to both thighs, we conclude that he is subject to discipline under section 334.100.2(5) for repeated negligence.  


Because his errors do not establish a general lack of ability, a general lack of disposition to use an ability, or a conscious indifference to a professional duty, we do not conclude that Swanson is subject to discipline for incompetency or gross negligence.  

b.  Other Conduct


We find no cause to discipline Swanson for any other conduct related to GK.


The amended complaint alleges that Swanson “failed to perform and measure up to” the standard of care.  That charge does not set forth a course of conduct with sufficient specificity to enable Swanson to prepare a defense.  Duncan, 744 S.W.2d at 538-39.  


The amended complaint makes several charges regarding the blepharoplasties and laser skin resurfacing that Swanson performed on GK.  The Board alleges that Swanson violated the standard of care by performing them after facial laser skin resurfacing, when the facial skin was distorted, and with improper technique, and that Swanson failed to diagnose and properly treat an infection in GK’s eyelid.  The Board presented neither evidence nor argument as to those charges.


The Board alleges that Swanson failed to adequately inform GK of the risks and possible complications of the procedures, but we have found that Swanson counseled her as to the special issues of placing scars in the groin crease, including longer healing time and discomfort.  In written argument, the Board alleges that Swanson’s recordkeeping as to his information on risks and possible complications was inadequate, but that charge does not appear in the amended complaint.  Id.  Further, the Board’s expert testified that Swanson’s notation was not outside the standard of care.  


The Board alleges that performing multiple surgeries was below the standard of care, but we have detailed the benefits of performing more than one compatible procedure at a time.  


The amended complaint charges that Swanson violated the standard of care by failing to use proper technique on the liposuction, laser surgery, and inner thigh lift.  The Board’s expert expressly testified that no technique Swanson used was below the standard of care.  


The amended complaint charges that Swanson failed to recognize, diagnose, and treat the scars that developed from GK’s inner thigh lift.  The Board’s expert expressly testified that he had no criticisms of Swanson’s follow-up care.
    


We conclude that Swanson is not subject to discipline on Count VII for conduct not related to inner thigh distortion.  

Count IX – MP


We find no cause to discipline Swanson for any conduct related to MP.


The Board alleges that the informed consent that MP signed was below the standard of care because Swanson made misrepresentations to her about risks, complications, and results.  We have found that Swanson explained how those procedures worked, and the risks, results, and complications.  MP signed the informed consent document.

The Board alleges that performing multiple procedures was below the standard of care, but, as we have discussed, putting a patient through the risks of surgery once – including the risks associated with anesthesia – is better than doing so many times.  


In written argument, the Board raises the issue of whether MP’s oxygen saturation was monitored.  The record shows that it was.  The Board’s expert expressly stated that he had no criticism in that regard.


The Board alleges that MP was not a suitable patient for abdominoplasty and liposuction.  The Board’s expert testified that obesity creates a greater risk of complications.  In written argument, the Board takes that testimony to an extreme – that overweight people should not have abdominoplasty and liposuction.  We have found that MP was a good candidate for the surgeries.  


The Board also presented photographs of MP displaying abdominoplasty scars that are alleged to be the result of technique below the standard of care.  The amended complaint does not set forth such a charge.  Nevertheless, we note that the photographs do not show any scarring that evidences conduct outside the standard of care.  To display the scars, MP had to roll down the lower piece of a swimming suit.  They were not visible otherwise.  


In written argument, the Board raises the issue of whether MP’s oxygen saturation was monitored, and states that its expert testified that MP’s moderate necrosis was the result of 

substandard care by Swanson.  On the contrary, when asked about those issues, the expert testified as follows:


Now, I'm going to turn a little bit now to the discussion of Count 9, MP, and ask you if you agree that MP's necrosis was a moderate and not unusual complication of abdominoplasty and does not suggest that Eric Swanson was outside the standard of care?


A.  Give me just a second to look at my stuff here.


Q.  And I could refer you to your deposition.


A.  No, that’s fine.  I agree with that.


Q.  So I’m going to mark Exhibit 422 agree, and I’ve done so.  


Dr. Young, I've got here MP’s chart, and you were -- your primary criticism of the medical care there I think was the failure to show that oxygen saturation was documented.


A.  No.


Q.  What was it?


A.  That I couldn’t determine if she was monitored with a -- with a pulse oximeter at the time of the procedure and immediately thereafter.


Q.  I’m going to put up a page from the chart which I believe is -- what exhibit is MP’s chart?


MR. WALSH:  P would be 16.

BY MR. McLEOD:


Q.  Part of Exhibit 16 is this page.  I’m going to focus in on the anesthesiology record.  See where the purple marker is?  I'll move it up a little higher.


A.  Yes.


Q.  What is that?


A.  Says respiration.


Q.  Above that?


A.  Looks like 2PO2.


Q.  Saturation percentage 02?  


A.  That could be.


Q.  And do you see those numbers?  Do those look like 02 sat numbers that you’d expect to see?


A.  Yes.


Q.  Does that prove to you that 02 sat was monitored?


A.  If that’s from the first procedure.


Q.  I'll show you that – there’s a little confusion here.  This page of -- well, let’s see how much confusion I can make of this.  See the date here?


A.  Can I just see the chart?  


Q.  Sure.


A.  Because I -- the copy I had was a copy, and that might be part of the problem, because that’s important.  I want to be sure I’ve done the right thing.


Q.  Okay. 


COMMISSIONER REINE:  He’s looking at Exhibit what?


MR. McLEOD:  He’s looking at Exhibit 16, I believe.


MR. WALSH:  Yes.


MR. McLEOD:  Exhibit 16, the original chart.  A photocopy was prepared earlier.


THE WITNESS:  Okay.  I agree with you.  I withdraw it.

(Tr. at 190-93.)  

Q.  And Doctor, I’m now going to -- again, this is part of Petitioner’s Exhibit 19.  This is a photograph marked as MP-175.  Is there anything of note from that photograph, sir?


A.  Well, I think it just shows that the skin necrosis that I was pointing to in the middle of the abdomen is healed and exemplifies that that’s usually not too bad a problem.  But the dogear on the right side of the body, which is on the left side of the screen, has persisted, and I think if you look at that it’s pretty obvious that the incision should have gone up that crease there, not -- the resultant scar should have been there, not down lower.


Q.  And did this rise to a level of deviating from the appropriate standard of care?


A.  Well, it’s just poor planning.  I mean, I don’t -- this alone, it’s a bad result, but it’s not a terrible complication, no.  I don’t -- I couldn’t be that critical of that.

(Tr. at 139-40.)  Swanson’s expert’s testimony established that Swanson’s technique was within the standard of care, and the Board’s expert did not testify otherwise.  


The Board cites MP’s pulmonary edema, the overload of fluid that blocks the lungs.  The record shows that the symptoms of having too much fluid are enough like having too little fluid to deceive the ordinary practitioner.  Further, Swanson did not fail to monitor MP or to treat MP.  He gave her treatment within the standard of care, administering fluids and sending her to the emergency room.  


We conclude that Swanson is not subject to discipline on Count IX.  

Count XII – McC


We find no cause to discipline Swanson for any conduct related to McC.


The Board alleges that Swanson failed to inform McC of the risks associated with the procedures.  Swanson informed McC of the risks associated with the performance of the medical procedure on more than one visit, and counseled her about the risks extensively.  Further, she signed his informed consent, which expressly notified her of risks including infection, skin contour irregularities, scarring, asymmetry, delayed healing, greater skin loss and wound healing 

complications for smokers, and the possible necessity of further surgery.  The Board’s expert testified that Swanson obtained McC’s consent within the standard of care.  


The Board alleges that Swanson’s selection of McC as a candidate for more than one procedure in one session was below the standard of care for two reasons.  The Board cites McC’s history of smoking, but the Board’s expert testified that Swanson would be within the standard of care if he instructed McC to cease smoking two weeks before the surgery, which she did.  The Board also cites McC’s psychiatric history.  The Board’s expert testified that Swanson would have been below the standard of care if, knowing that those problems existed, he did not obtain medical records relating to them.  However, the Board’s expert stated that, because McC concealed them from him, Swanson was within the standard of care to treat McC.  


The Board makes several allegations as to Swanson’s conduct during surgery, none of which are substantiated.  The Board alleges that doing the inner thigh lifts and liposuction on the same leg at the same time is outside the standard of care and that Swanson failed to use the proper technique in the procedures, but we have found that it was the standard procedure and that Swanson’s techniques were within the standard of care.  The Board alleges that Swanson overdosed McC on anesthesia.  There is no evidence that Swanson prescribed, administered, or caused anesthesia to be prescribed or administered incorrectly.  McC’s agitation was the result of her own psychiatric problems, the history of which she had deliberately concealed from Swanson.    


The Board alleges that Swanson’s post-operative care was substandard, including failures to diagnose McC’s slow healing, attend the resulting problems, and perform alternative procedures to treat them.  Swanson did not fail to attend McC’s surgical wounds.  Swanson diagnosed McC’s post-operative wound problems right away and dealt with them to the best of 

his ability.  Swanson tried to follow up on McC’s wound care, but McC’s psychiatric conditions and habits exacerbated the potential for wound re-opening and infection.  


Swanson is not subject to discipline on Count XII.  

C.  Other Charges


The Board alleges that Swanson committed conduct not directly related to his conduct of surgical operations.    

Count I – Ambulatory Surgical Center


We find no cause to discipline Swanson for any conduct related to the operation of his facilities.  The amended complaint alleges that Swanson operated his facilities as unlicensed ambulatory surgical centers from 1991 through 1998.  In its written argument, the Board dismissed that charge as to 1991 and the facility in Leawood, Kansas.  The amended complaint also alleges that Swanson delegated the functions of the facilities to unqualified persons.  

a. Violation of Chapter 334 or Regulations Made Under It


The Board argues that Swanson is subject to discipline under section 334.100.2(6), which allows discipline for:

Violation of, or attempting to violate, directly or indirectly, or assisting or enabling any person to violate, any provision of this chapter, or of any lawful rule or regulation adopted pursuant to this chapter[.]

(Emphasis added.)  The amended complaint alleges that Swanson violated the following language:


No person or governmental unit acting severally or jointly with any other person or governmental unit shall establish, conduct or maintain an ambulatory surgical center in this state without a license under sections 197.200 to 197.240 issued by the department of health.

That language appears at section 197.205.1.
  The Board also cites the Department of Health’s Regulation 19 CSR 30-30.020, which sets forth the staffing requirements for such facilities.  However, section 197.205 is not “any provision of this chapter” 334, RSMo, and the Department of Health’s Regulation 19 CSR 30-30.020 was not “adopted pursuant to this chapter” 334, RSMo.
  Therefore, under the plain language of that subsection, we conclude that Swanson is not subject to discipline on Count I under section 334.100.2(6).  

b.  Improper Delegation


The Board cites section 334.100.2(4)(d), which allows discipline for:


Delegating professional responsibilities to a person who is not qualified by training, skill, competency, age, experience or licensure to perform such responsibilities[.]

The Board does not address that charge in its written argument, and offered no evidence of delegation to unqualified persons.  Therefore, we conclude that Swanson is not subject to discipline on Count I under section 334.100.2(4)(d).  

c.  Professional Standards


The Board cites the provisions of section 334.100.2 that allow discipline for:

(4) Misconduct, fraud, misrepresentation, dishonesty, unethical conduct or unprofessional conduct in the performance of the functions or duties of any profession licensed or regulated by this chapter[;]

*   *   *

(5) Any conduct or practice which is or might be harmful or dangerous to the mental or physical health of a patient or the public; or incompetency, gross negligence or repeated negligence in the performance of the functions or duties of any profession licensed or regulated by this chapter. For the purposes of this subdivision, “repeated negligence” means the failure, on more 

than one occasion, to use that degree of skill and learning ordinarily used under the same or similar circumstances by the member of the applicant’s or licensee’s profession[.]

The Board argues that operating an unlicensed ambulatory surgical center violates the professional standards of a physician.  


To show that the facilities were ambulatory surgical centers, the amended complaint cites the definition at the Department of Health’s Regulation 19 CSR 30-30.010(1).  That regulation defines an ambulatory surgical center as follows:  


(A) Ambulatory surgical center.  Any public or private establishment operated primarily for the purpose of performing surgical procedures or primarily for the purpose of delivering newborns, and which does not provide services or other accommodations for patients to stay more than twelve (12) hours within the establishment.  However, nothing in this definition shall be construed to include the offices of dentists currently licensed under Chapter 332, RSMo 1986. 


1.  A facility operated primarily for the purpose of performing surgical procedures is one that provides surgical services to fifty-one percent (51%) or more of the patients treated or seen for any health condition, or one that derives fifty-one percent (51%) or more of its revenues from the provision of surgical services or related procedures.



2.  The term ambulatory surgical center does not apply to any facility licensed as part of a hospital or any facility used as an office or clinic for the private practice of a physician, dentist or podiatrist.  

*   *   *


(B) Physician means a person licensed to practice medicine pursuant to Chapter 334, RSMo and who has active or associate staff membership and privileges in a licensed hospital in the community.

(Emphasis added.)  Swanson does not dispute that he operated his facilities primarily for the purpose of performing surgical procedures as defined at paragraph (1)(A)1 of the regulation without an ambulatory surgical center license, even though he operated them.
  


Swanson argues that using the facilities as clinics for his private practice exempts him from the definition of an ambulatory surgical center under paragraph (1)(A)2 of the regulation.  That paragraph sets forth an exemption for a physician who has continuously maintained staff membership and privileges in licensed hospitals in the community under subsection (1)(B) of the regulation.  


Under the Board’s argument, any physician’s office is subject to the licensing requirement if it is operated primarily for the purpose of performing surgical procedures.  Standing alone, paragraph (1)(A)1 provides exactly that result.  If paragraph (1)(A)2 leaves that result unaltered, then paragraph (1)(A)2 has no meaning and is mere surplusage.  We give meaning to each word, clause, sentence and section of the regulation.  State ex rel. Missouri Bd. of Regis'n for the Healing Arts v. Southworth, 704 S.W.2d 219, 225 (Mo. banc 1986) (citing Brown Group, Inc. v. Administrative Hearing Comm'n, 649 S.W.2d 874, 881 (Mo. banc 1983)).  Therefore, we conclude that paragraph (1)(A)2 exempts the facilities from the definition of an ambulatory surgical center.  


We further conclude that Swanson did not violate any requirements for ambulatory surgical centers because the regulation that the Board cites exempts him from those requirements.  


Therefore, Swanson is not subject to discipline on Count I under section 334.100.2(5).

Count VIII – LR’s Prescription 


The record shows that Swanson wrote a prescription in an excessive and unsafe amount in contravention of the manufacturer’s directions and the Physician’s Desk Reference.  The Board argues that such conduct
 is cause for discipline under the provisions of section 334.100.2 that allow discipline for:


(4) Misconduct, fraud, misrepresentation, dishonesty, unethical conduct or unprofessional conduct in the performance of the functions or duties of any profession licensed or regulated by this chapter, including, but not limited to, the following: 

*   *   *

(c) Willfully and continually performing inappropriate or unnecessary treatment, diagnostic tests or medical or surgical services; 

*   *   *


(h) Signing a blank prescription form; or dispensing, prescribing, administering or otherwise distributing any drug, controlled substance or other treatment without sufficient examination, or for other than medically accepted therapeutic or experimental or investigative purposes duly authorized by a state or federal agency, or not in the course of professional practice, or not in good faith to relieve pain and suffering, or not to cure an ailment, physical infirmity or disease, except as authorized in section 334.104;

*   *   *


(5) Any conduct or practice which is or might be harmful or dangerous to the mental or physical health of a patient or the public; or incompetency, gross negligence or repeated negligence in the performance of the functions or duties of any profession licensed or regulated by this chapter.  For the purposes of this subdivision, “repeated negligence” means the failure, on more than one occasion, to use that degree of skill and learning ordinarily used under the same or similar circumstances by the member of the applicant’s or licensee’s profession[.]

Those charges include several degrees of culpability, some of which are mutually exclusive.  We may infer the requisite mental state from the conduct of the licensee "in light of all surrounding circumstances."  Duncan, 744 S.W.2d 524 at 533.  

a.  Negligence


We find cause to discipline Swanson for negligence in writing out LR’s prescription.  Swanson argues that the prescription error was an honest mistake that could happen to any physician and shows no lapse of care.  However, an honest mistake is still a mistake.  The prescription error is different from the bad results in face peel and body contouring cases.  In those procedures, bad results may occur even when the physician acts within the standard of care.  The prescription cannot be incorrect without physician error.  Though the Board’s expert testified that it was not outside the standard of care, it requires no expert testimony to know that the professional standards of physicians do not include prescribing incorrect dosages of medication.  Therefore, we conclude that Swanson is subject to discipline on Count VIII under section 334.100.2(4) for unprofessional conduct, and under section 334.100.2(5) for conduct that might be harmful to the physical health of a patient.    
b.  Other Charges


There is no evidence that Swanson miswrote the prescription intentionally.  Therefore, we conclude that Swanson is not subject to discipline under section 334.100.2(4) for misconduct, fraud, misrepresentation, dishonesty, or unethical conduct; or under section 334.100.2(4)(c) for willful conduct[.]  


The evidence shows that Swanson did not sign a blank prescription form and that he performed a sufficient examination.  The evidence shows that nasal congestion was a medically accepted therapeutic purpose for Seldane.  The evidence shows that Swanson wrote the 

prescription in the course of professional practice, in good faith to relieve pain and suffering, and to cure an ailment, physical infirmity or disease.  There is no evidence to the contrary.  Therefore, we conclude that Swanson is not subject to discipline under section 334.100.2(4)(h).  


There is no evidence that the dosage in the written prescription could be harmful.  Therefore, there is no cause for discipline for any conduct or practice that is or might be harmful or dangerous to the mental or physical health of a patient or the public.


Gross negligence is a conscious indifference to a professional duty, shown by an egregious deviation from the standard of care.  Duncan, 744 S.W.2d at 533.  Swanson was not indifferent to LR’s prescription.  He told LR the right amount to take; he simply wrote it down incorrectly.  One of the Board’s experts characterized that conduct as an honest mistake.  Therefore, we conclude that Swanson is not subject to discipline under section 334.100.2(5) for gross negligence.  

Incompetency is a general lack of professional ability or a general lack of disposition to use a professional ability.  A single incident of writing down an antihistamine prescription incorrectly does not establish a general lack of ability or general disposition.  Therefore, we conclude that Swanson is not subject to discipline under section 334.100.2(5).

Count XV – Advertising


The Board argues that Swanson’s advertisements suggested that Swanson held certifications he did not possess.
  We find cause to discipline Swanson for misleading advertisement, but not false advertisement.  The Board cites section 334.100.2(4)(q), which allows discipline for: 

Advertising by an applicant or licensee which is false or misleading, or which violates any rule of the board, or which claims without substantiation the positive cure of any disease, or professional superiority to or greater skill than that possessed by any other physician. An applicant or licensee shall also be in violation of this provision if the applicant or licensee has a financial interest in any organization, corporation or association which issues or conducts such advertising[.]

The advertisements set forth Swanson’s name with the endorsement “American Board Certified” and listed ultrasonic liposuction; breast augmentation, reduction, and lifts; complete laser skin treatments including resurfacing, hair removal, and vein treatment; and improved body shape with ultrasonic liposuction.

The advertisements were misleading because Swanson’s Facial Board certification did not apply to “breast augmentation/reduction/lift” or to liposuction of the hips.  Swanson argues that his Facial Board certification is American, and that his Canadian certification and membership in the Society are as good as the American Board certification (which does certify surgeons for procedures below the neck), in the eyes of professional organizations.  Those arguments are unpersuasive.  His Canadian certification and membership in the Society do not support a claim to be “American Board Certified.”  Medical professionals may understand that his Canadian certification and Society membership are good credentials, but professionals were not the intended targets of his advertising.  His target was a lay consumer of medical services.  To the consumer, the advertisements suggested that Swanson was certified in procedures below the neck when he was not so certified.  

We do not conclude that the advertisements were false for two reasons.  First, Swanson did hold a certification from an American board, the Facial Board, which applied to all advertised procedures if done above the neck.  Second, while his advertising gives the 

impression that he held a certification applicable to all the procedures listed wherever done, we conclude that such an impression is the result of his carelessness, not an intention to deceive.  

Therefore, we conclude that Swanson is subject to discipline under section 334.100.2(4)(q) for misleading advertising,
Count XVIII – Repeated Negligence


The amended complaint charges that the aggregate of Swanson’s conduct in Counts I through XVII show cause for discipline under section 334.100.2(5) as repeated negligence,
 defined as:   

the failure, on more than one occasion, to use that degree of skill and learning ordinarily used under the same or similar circumstances by the member of the applicant’s or licensee’s profession[.]

Swanson argues that the Board has not shown his record to be any worse than any other physician’s, but that is an issue for the Board’s hearing on the degree of discipline under section 621.110.  We have already found that Swanson was negligent under Count V for his errors on CM’s inner thigh liposuction, under Count VII for his errors on GK’s inner thigh lifts, and as to LR’s prescription under Count VIII.  Therefore, we conclude that such conduct is cause for discipline on Count XVIII under section 334.100.2(5) as repeated negligence.  

Summary


Swanson’s errors in the liposuction on CM’s thighs are cause for discipline on Count V under section 334.100.2(4) as unprofessional conduct, and under section 334.100.2(5) as conduct that was harmful to the patient, and repeated negligence.


Swanson’s errors in GK’s inner thigh lift are cause for discipline on Count VII under section 334.100.2(4) as unprofessional conduct and under section 334.100.2(5) as conduct or a practice that is or might be harmful or dangerous to the mental or physical health of a patient or the public, and as repeated negligence.  


Swanson’s errors on LR’s prescription are cause for discipline on Count VIII under section 334.100.2(4) as unprofessional conduct and conduct that might be harmful to the physical or mental health of a patient.  


Swanson’s use of the term “American Board Certified” in conjunction with advertisements for procedures below the neck is cause for discipline on Count XV under section 334.100.2(4)(q) as misleading advertising.  


Swanson’s errors on LR’s prescription are cause for discipline on Count XVIII under section 334.100.2(5) as repeated negligence in the performance of the functions or duties of a physician and surgeon, when considered with the liposuction on CM’s thighs and GK’s inner thigh lifts.  


SO ORDERED on September 12, 2001.



________________________________



WILLARD C. REINE



Commissioner

�Though not formally dismissed, Count XVII was the subject of neither evidence nor argument from the Board, and we deem it dismissed with the others.  


�This is PW’s characterization.


�The amended complaint alleges that Swanson failed to remove dead bowel from RY, but this is the only evidence as to that charge.  


�The parties refer to this patient as CMc, but we refer to her as McC to avoid confusion with CM. 


�The exact diagnosis of those conditions is unclear on the record.  McC candidly tried to describe them in her deposition.  However, she is not an expert in the area, and her descriptions are understandably inexact.  


�Formerly known as the American Society of Plastic and Reconstructive Surgeons.


�Statutory references are to the 2000 Revised Statutes of Missouri.  





�In his answer to the amended complaint, Swanson argued that he had settled the case with the Board and that laches barred the amended complaint.  He did not pursue those defenses.  Counsel filing the answer to the amended complaint was different from counsel at hearing and in briefing.  


�The Board has not charged Swanson with recordkeeping violations.  


�If Swanson had erred as to only one thigh, his negligence would not be repeated.  


�Tr. at 102.


�The Board consistently refers to that language as “section 197.200.1.”   





�The Department of Health cites the authority set forth at section 197.225.  


�The Board cites no provision of law prohibiting the performance of any surgical procedure in a physician’s office.  


�The amended complaint also alleges that Swanson left gauze in LR’s nose, ignored the symptoms of LR’s overdose, and later tried to get LR to come to his office instead of the emergency room, but the Board dismissed those charges at hearing.  


�At the hearing, the Board dropped its charges related to the use of misleading photographs in advertisements and false statements with regard to fellowships in micro-vascular surgery and reconstructive microsurgery.  


�There is no count similar to Count XVIII charging incompetence.  In Count XVIII, the Board expressly charges that the aggregate of Swanson’s conduct in Counts I through XVII constitutes repeated negligence.  Nowhere does the Board charge that the aggregate of Swanson’s conduct in Counts I through XVII constitutes incompetence.  The Board charges Swanson with incompetence only as to each patient individually.  





PAGE  
60

