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State of Missouri
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)


vs.

)

No. 06-1621 AC



)

ELBERT LLOYD SUTTON, CPA,
)




)
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)

DECISION


Elbert Lloyd Sutton, CPA, is subject to discipline because he (1) failed to timely prepare and file clients’ tax returns; (2) failed to remit a client’s money to the Internal Revenue Service (“IRS”); (3) failed to return phone calls and broke appointments with clients; (4) failed to correct mistakes he had made in preparing tax returns; (5) failed to return documents to clients as requested; (6) obtained an extension of time to file a client’s return without the client’s knowledge; and (7) failed to prepare last quarter reports or perform any payroll services for a client.
Procedure


On November 14, 2006, the State Board of Accountancy (“the Board”) filed a complaint seeking to discipline Sutton.  On February 20, 2007, Sutton was served by personal service with a copy of the complaint, our notice of complaint/notice of hearing, and our order dated January 29, 2007.  On July 16, 2007, we held a hearing on the complaint.  Samantha A. Harris, with Hanrahan & Trapp, P.C., represented the Board.  Although notified of the time and place of the hearing, 
neither Sutton nor anyone representing him appeared.  The matter became ready for our decision on October 15, 2007, the date Sutton’s brief was due.


The Board offered into evidence the request for admissions that was served on Sutton on June 11, 2007.  Sutton did not respond to the request.  Under Supreme Court Rule 59.01, the failure to answer a request for admissions establishes the matters asserted in the request, and no further proof is required.
  Such a deemed admission can establish any fact or any application of law to fact.
  That rule applies to all parties, including those acting pro se.
  Section 536.073
 and our Regulation 1 CSR 15-3.420(1) apply that rule to this case.

Findings of Fact

1. Sutton was licensed as a certified public accountant (“CPA”).  His license was active at all relevant times, but expired on September 30, 2007.
Client M.J.S.

2. M.J.S. was one of Sutton’s clients.
3. In February 2003, M.J.S. hired Sutton as his CPA in order to prepare his state and federal tax returns as well as handle his office payroll.
4. Sutton failed to timely file M.J.S.’s 2002 and 2003 income tax returns.
5. On October 3, 2004, Sutton completed M.J.S.’s 2002 and 2003 tax returns.  
6. M.J.S. hired Sutton to prepare and file M.J.S.’s 2004 income tax returns.  Sutton failed to timely prepare or file M.J.S.’s 2004 income tax returns.
7. In hiring Sutton for his services, M.J.S. relied upon Sutton’s status as a CPA and professional licensure.
8. On April 13, 2004, M.J.S. gave Sutton a $14,000 check to be submitted to the IRS with an extension request for his 2003 federal tax return.
9. M.J.S.’s check for $14,000 had not been deducted from his bank account as of August 2004.
10. In August 2004, Sutton’s staff assured M.J.S. that Sutton would “take care”
 of the $14,000 check that had not cleared.
11. In 2005, M.J.S. received notice from the IRS of the delinquent $14,000 payment and was assessed interest and penalties.
12. As of September 28, 2005, M.J.S.’s $14,000 check had not been deducted from his bank account.
13. Effective January 1, 2005, M.J.S. decided to move his payroll services to another company due to the poor service he had been receiving.
14. In January of 2005, M.J.S. was assured by Sutton’s office that his 2004 tax returns would be timely filed.
15. M.J.S.’s office assistant placed numerous calls to Sutton’s office regarding the status of M.J.S.’s 2004 tax returns and was assured on each occasion that the tax returns would be completed on time.
16. Sutton failed to accept or return numerous telephone calls made by M.J.S.’s office assistant.
17. Sutton failed to complete M.J.S.’s 2004 tax returns as requested and promised.
18. After Sutton’s failure to complete M.J.S.’s 2004 tax returns, M.J.S. requested that Sutton return M.J.S.’s records.
19. Sutton failed to timely return the requested records to M.J.S.
20. As of September 28, 2005, Sutton failed to return M.J.S.’s records as requested so that M.J.S. would be able to have a successor accountant prepare his 2004 tax returns.
21. On July 11, 2005 and October 3, 2005, the Board received written complaints from M.J.S. regarding Sutton.
Client E.S.

22. E.S. was one of Sutton’s clients.
23. E.S. hired Sutton as her CPA in order to prepare her 2001 state and federal tax returns.
24. In hiring Sutton for his services, E.S. relied upon Sutton’s status as a CPA and professional licensure.
25. Sutton failed to claim a forgiven credit card debt as income on E.S.’s 2001 federal tax return.
26. E.S. received notice from the IRS in 2004 regarding her erroneous 2001 tax return and was assessed interest and penalties because of Sutton’s professional error.
27. E.S. notified Sutton of the IRS notice, and Sutton agreed to pay the interest and penalties associated with the federal and state 2001 tax returns.
28. Sutton paid the federal interest and penalties for E.S.’s 2001 federal tax return, but has not paid E.S. for the interest and penalties on her state tax return.
29. As a result of Sutton’s unprofessional services, E.S. hired a new accountant for the preparation of her 2004 tax returns.
30. By letter dated February 28, 2005, E.S. asked Sutton to forward a copy of her 2003 income tax return and historical depreciation schedule to her new accountant.
31. Sutton failed to provide E.S. or her new accountant with the requested 2003 income tax return and historical depreciation schedule.
32. Sutton failed to provide requested information to E.S.’s successor accountant in order for her to complete her 2004 tax returns.
33. As a result of Sutton failing to provide the requested information to E.S. or her new accountant, E.S. was required to expend additional money for her new accountant to recreate this information.
34. On June 27, 2005, the Board received a written complaint, dated June 21, 2005, from E.S. regarding Sutton.
Client M.P.S.

35. On February 9, 2004, M.P.S. hired Sutton as his CPA in order to prepare his and his wife’s 2003 state and federal tax returns.
36. In hiring Sutton for his services, M.P.S. relied upon Sutton’s status as a CPA and professional licensure.
37. Sutton failed to timely file M.P.S.’s 2003 income tax return.
38. On or about August 5, 2005, the Board received a written complaint from M.P.S. regarding Sutton.
Client G.V.D., LLC

39. G.V.D., LLC (“G.V.D.”) hired Sutton as its CPA in order to prepare its state and federal tax returns.
40. In hiring Sutton for his services, G.V.D. relied upon Sutton’s status as a CPA and professional licensure.
41. Sutton failed to timely file G.V.D.’s 2001 and 2003 income tax returns.
42. On or about August 11, 2005, the Board received a written complaint from M.P.S. on behalf of G.V.D. regarding Sutton.
Client B.A.K.
43. In the early part of March 2006, B.A.K. hired Sutton as his CPA in order to prepare his and his wife’s 2005 federal tax return.
44. In hiring Sutton for his services, B.A.K. relied upon Sutton’s status as a CPA and professional licensure.
45. Sutton failed to timely file B.A.K.’s 2005 income tax return.
46. B.A.K. made numerous telephone calls to Sutton’s office prior to the 2005 tax filing deadline of April 17, 2006, to check on the status of the 2005 return.
47. Sutton requested an extension of the B.A.K. 2005 tax return with the IRS without the prior knowledge or approval of B.A.K.
48. B.A.K. made numerous telephone calls after April 17, 2006, to Sutton’s office to seek the return of his records, but Sutton’s office was often closed or Sutton’s secretary refused to release B.A.K.’s records.
49. On or about June 7, 2006, the Board received a written complaint from B.A.K. regarding Sutton.
Client D.G.
50. D.G. was one of Sutton’s clients.
51. In hiring Sutton for his services, D.G. relied upon Sutton’s status as a CPA and professional licensure.
52. D.G. received a notice from the IRS that his 2004 tax return, which Sutton had prepared, was incorrect.
53. D.G. informed Sutton of the IRS notice and provided Sutton with a copy.
54. Sutton assured D.G. that he would correct the 2004 tax return after the April 2005 tax season.
55. Sutton failed to correct or amend D.G.’s 2004 income tax return.
56. D.G. made numerous telephone calls to Sutton’s office to check on the status of the amended 2004 return, but Sutton failed to respond.
57. On or about June 13, 2006, Sutton advised D.G. that he was unable to complete the amended return due to illness, but that he would have the return corrected no later than June 16, 2006.
58. D.G. made numerous attempts to contact Sutton after June 16, 2006, to check on the status of the amended return, but Sutton failed to respond.
59. On July 3, 2006, the Board received a written complaint from D.G. regarding Sutton.
Client J.S.

60. J.S. was one of Sutton’s clients.
61. In hiring Sutton for his services, J.S. relied upon Sutton’s status as a CPA and professional licensure.
62. J.S. hired Sutton to timely complete his IRS Form 943 in November 2005.
63. Sutton did not timely complete J.S.’s Form 943 with the IRS as he was hired to do.
64. Sutton did not complete J.S.’s Form 943 until April 2006, after several IRS notices.
65. Sutton failed to return numerous calls made by J.S. and broke five appointments.
66. On November 7, 2006, the Board received a written complaint from J.S. regarding Sutton.
Client K.L.K.

67. K.L.K. was one of Sutton’s clients.
68. In hiring Sutton for his services, K.L.K. relied upon Sutton’s status as a CPA and professional licensure.
69. K.L.K. operated a construction business for which Sutton prepared and handled the payroll, tax filing, and employment security.
70. K.L.K. had been a client of Sutton’s for a number of years prior to 2006.
71. Beginning on September 18, 2006, K.L.K. attempted to contact Sutton regarding his services on a daily basis at least 3-5 times per day.
72. Sutton has not been in contact with K.L.K since September 2006 despite K.L.K.’s numerous attempts to reach him.
73. Sutton failed to prepare any of K.L.K.’s last quarter reports, or perform any payroll services, resulting in K.L.K. hiring a subsequent accountant.
74. K.L.K. has not been able to retrieve client records, including necessary documentation to file appropriate documents with the IRS, Missouri Department of Revenue, and the Missouri Department of Employment Security.
75. On October 12, 2006, the Board received a written complaint from K.L.K. regarding Sutton.
Conclusions of Law 


We have jurisdiction over this case.
  The Board has the burden of proving that Sutton has committed an act for which the law allows discipline.
  The Board alleges that there is cause for discipline under § 326.310:

2.  The board may file a complaint with the administrative hearing commission as provided by chapter 621, RSMo, or may initiate settlement procedures as provided by section 621.045, RSMo, against any certified public account or permit holder required by this chapter or any person who fails to renew or surrenders the person’s certificate, license or permit for any one or any combination of the following causes:

*   *   *


(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by this chapter;

(6) Violation of, or assisting or enabling any person to violate, any provision of this chapter or any lawful rule or regulation adopted pursuant to this chapter;

*   *   *


(13) Violation of any professional trust or confidence[.]


Sutton admitted that, based on his conduct, there is cause for discipline as the Board alleges.  Despite these admissions, the General Assembly and the courts instruct that we must:

make an independent assessment of the facts to determine whether cause for disciplining a licensee exists . . . .  But this impartiality would be compromised if the determination of cause was not a separately and independently arrived at determination by the Hearing Commission.[
]

The Board has shown, and Sutton has admitted to, the following conduct:
· failing to timely prepare and file tax returns for clients M.J.S., M.P.S., G.V.D., B.A.K., D.G., and J.S.;
· failing to pay M.J.S.’s $14,000 to the IRS;
· failing to return calls to M.J.S., B.A.K., D.G., J.S., and K.L.K.;
· failing to claim a forgiven credit card debt as income on E.S.’s tax return and failing to reimburse her for the interest and penalties associated with the Missouri tax return;
· failing to timely return requested information to M.J.S., E.S., B.A.K., and K.L.K.;
· obtaining an extension time to file B.A.K.’s tax return with the IRS without B.A.K.’s knowledge;
· failing to correct or amend D.G.’s 2004 tax return;
· breaking five appointments with J.S.; and
· failing to prepare any of K.L.K.’s last quarter reports or perform any payroll services, resulting in K.L.K. hiring another accountant.
Subdivision (5) – Incompetence, Misconduct, Gross Negligence


The Board argues that Sutton’s conduct demonstrates incompetence, misconduct, gross negligence, fraud, misrepresentation and/or dishonesty in the performance of the functions or duties of a CPA.


When referring to an occupation, incompetency relates to the failure to use “the actual ability of a person to perform in that occupation.”
  It also refers to a general lack of, or a lack of disposition to use, a professional ability.
  Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.
 


Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.
  A misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.


We agree that Sutton’s conduct as set forth above demonstrates incompetence.  The mental states for misconduct and gross negligence – intent and indifference – are mutually exclusive.  We may infer the requisite mental state from the conduct of the licensee “in light of all surrounding circumstances.”
  On many occasions, Sutton assured his clients that he would timely file returns and correct problems, but he failed to do so.  In one instance, he attempted to hide his inability to timely file by requesting an extension of time to file without the client’s knowledge.  He refused to return important clients’ records, and failed to remit his client’s funds that were due to the IRS.  We infer that Sutton’s conduct was intentional.

Sutton’s clients compensated him for services that he promised to provide.  He misrepresented that he would timely file returns and properly remit funds.  He agreed to pay to E.S. interest and penalties that resulted from his mistake and did not pay the state portion.  He failed to disclose to his client that he had obtained an extension of time to file the tax return.  Sutton’s conduct was fraudulent and dishonest.

There is cause for discipline under § 326.310.2(5) for incompetence, misconduct, fraud, and dishonesty, but not for gross negligence.

Subdivision (6) – Violation of Regulation


The Board’s complaint alleges that Sutton’s conduct “reflects adversely on his fitness to engage in the practice of public accounting in violation of 4 CSR 10-3.060(1) and provides cause for discipline pursuant to Section 362.310.2(6), RSMo.”  Although this regulation has been moved to 20 CSR 2010-3.060, we determine that Sutton had sufficient notice of the provision of law he was alleged to have violated.  The prior regulation directs a person to the new regulation number.  The language in the Board’s complaint is, in part, the language of the regulation:
(1) A licensee shall not commit any act that reflects adversely on his or her or the firm’s fitness to engage in the practice of public accounting.


Sutton’s conduct as set forth above, including failing to timely file his clients’ tax returns and remit money to the IRS, reflects adversely on his fitness to engage in accounting.


Sutton violated 4 CSR 10-3.060(1) and there is cause for discipline under § 362.310.2(6).
Subdivision (13) – Violation of Professional Trust or Confidence


Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  The Board argues, and Sutton admitted, that his conduct as set forth above violated the professional trust or confidence his clients placed in him.  We agree.


There is cause for discipline under § 326.310.2(13).
Summary


Sutton is subject to discipline under § 326.310.2(5), (6), and (13).

SO ORDERED on October 30, 2007.



________________________________



JUNE STRIEGEL DOUGHTY
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