Before the

Administrative Hearing Commission

State of Missouri

SURGICAL SERVICES OF SEDALIA, LLC,
)



)



Petitioner,
)




)


vs.

)

No.  08-0079 RV



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION

We deny the motor vehicle sales tax refund request of Surgical Services of Sedalia, LLC (“Surgical Services”). 
Procedure


Surgical Services requested a refund of the sales tax it paid on the purchase of a motor vehicle.  The Director of Revenue (“the Director”) denied the request.  Surgical Services appealed.  The Director filed a motion for summary determination.  We gave Surgical Services until February 20, 2008, to respond, but we received no response.

We may decide this case without a hearing if any party establishes facts that entitle any party to a favorable decision and no party raises a genuine issue as to such facts.
  The following facts are without dispute.
Findings of Fact


1.
On November 8, 2006, Surgical Services purchased a 2006 Chrysler for $38,650.  After a rebate of $2,000, the net price was $36,650.  Surgical Services paid $1,548.46 in state sales tax and $1,236.94 in local sales tax.

2.
On  September 25, 2007, Surgical Services sold a 2005 Chrysler for $13,000.

3.
September 25, 2007, is more than 180 days after November 8, 2006.

4.
Relying upon the sale of the 2005 Chrysler, Surgical Services filed an application for a sales tax refund of $2,833.15 on the purchase of the 2006 Chrysler.

5.
The Director denied the request on December 18, 2007.

Conclusions of Law


We have jurisdiction.
  We are an agency separate and independent from the Department of Revenue.
  We decide Surgical Services’ appeal by finding the facts anew, applying existing law to them, and doing what the law requires the Director to do.
  Surgical Services has the burden of proof on the refund claim.
  

Section 144.020 levies a sales tax on the purchase of a motor vehicle.   Section 144.025 provides for sales tax credits.  It allows the purchaser of a motor vehicle to reduce the purchase price on which sales tax is assessed by subtracting from it the trade-in allowance or the sale price of a motor vehicle that the purchaser sells 180 days before or after the purchase.  Surgical Services wants to use the sale price from the 2005 Chrysler to obtain a sales tax credit on the purchase of the 2006 Chrysler.

Section 144.025.1 provides:

1.  Notwithstanding any other provisions of law to the contrary, in any retail sale . . . where any article on which sales or use tax has been paid, credited, or otherwise satisfied . . . is taken in trade as a credit or part payment on the purchase pric e of the article being sold, the tax imposed by sections 144.020 and 144.440 shall be computed only on that portion of the purchase price which exceeds the actual allowance made for the article traded in or exchanged, if there is a bill of sale or other record showing the actual allowance made for the article traded in or exchanged.  Where the purchaser of a motor vehicle, trailer, boat or outboard motor receives a rebate from the seller or manufacturer, the tax imposed by sections 144.020 and 144.440 shall be computed only on that portion of the purchase price which exceeds the amount of the rebate, if there is a bill of sale or other record showing the actual rebate given by the seller or manufacturer.  Where the trade-in or exchange allowance plus any applicable rebate exceeds the purchase price of the purchased article there shall be no sales or use tax owed.  This section shall also apply to motor vehicles, trailers, boats, and outboard motors sold by the owner or holder of the properly assigned certificate of ownership if the seller purchases or contracts to purchase a subsequent motor vehicle, trailer, boat, or outboard motor within one hundred eighty days before or after the date of the sale of the original article and a bill of sale showing the paid sale price is presented to the department of revenue at the time of licensing.  A copy of the bill of sale shall be left with the licensing office.  Where the subsequent motor vehicle, trailer, boat, or outboard motor is titled more than one hundred eighty days after the sale of the original motor vehicle, trailer, boat, or outboard motor, the allowance pursuant to this section shall be made if the person titling such article establishes that the purchase or contract to purchase was finalized prior to the expiration of the one hundred eighty-day period.
(Emphasis added.)  There is no dispute that Surgical Services sold the 2005 Chrysler more than 180 days after it purchased the 2006 Chrysler.  Therefore, § 144.025.1 requires a favorable decision for the Director.  

Surgical Services asks that an exception be made because it was unable to meet the 180-day deadline due to events beyond its control.  In its complaint, Surgical Services alleges that the 2005 Chrysler was badly damaged in an accident on October 31, 2006.  It alleges that the delay 
in its sale resulted because of an “extensive arbitration” between the insurance company and the repair facility.  It also alleges that extensive repair work took a long time until the vehicle was deemed totally repaired on August 9, 2007.  It alleges that the vehicle was immediately placed for sale, but that no one bought it locally.  The 2005 Chrysler was finally sold at auction on September 14, 2007.


The legislature enacted the statute that establishes the 180-day period.  Neither the Director nor this Commission has any power to vary the force of the statutes.
  Therefore, we cannot extend the 180-day period.

We grant the Director's motion for summary determination and deny Surgical Services’ refund claim.
Summary


The Director is entitled to a favorable decision on the refund claim because the undisputed facts establish that Surgical Services sold the 2005 Chrysler more than 180 days after it purchased the car for which it seeks a sales tax refund.

SO ORDERED on March 28, 2008.



________________________________



JOHN J. KOPP     


Commissioner
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