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DECISION


This Commission dismisses the petition of Strictly Pediatrics, Inc. (“Pediatrics”) for untimely filing.  

Procedure


We received Pediatrics’ petition on August 30, 2007.  The Department of Social Services, Division of Medical Services (“the Department”) filed a motion to dismiss on October 1, 2007.  The motion includes an affidavit.  On November 9, 2007, Pediatrics filed its response, including an affidavit.  The Department filed additional suggestions and another affidavit on November 13, 2007.  


We grant a motion to dismiss if we lack jurisdiction.
  Because the Department included matters outside the pleadings with the motion, we apply our standard for summary 
determination.
  Under that standard, the Department prevails if it establishes facts that entitle it to a favorable decision and Pediatrics raises no genuine dispute as to such facts.
  The affidavits establish the following facts without genuine dispute.  
Findings of Fact

1. By letter dated June 18, 2007 (“the denial letter”), the Department denied Pediatrics’ Medicaid claims in the amount of $40,471.15.  
2. The denial letter includes the following language:
Please direct any questions you may have about this review to this office at 314/ 426-8449.  

This is a final decision regarding administration of the medical assistance (Medicaid) program in Missouri.  Missouri Statutes, Section 208.156 RSMo (2000) provides for an appeal of this decision.  

If you were adversely affected by this decision, you may appeal this decision to the administrative hearing commission.  To appeal, you must file a petition with the administrative hearing commission within 30 days from the date of mailing or delivery of this decision, whichever is earlier; except that claims of less than five hundred dollars may be accumulated until such claims total that sum and, at which time you have ninety days to file the petition.  If any such petition is sent by registered mail or certified mail, the petition will be deemed filed on the date it is mailed.  If such petition is sent by any method other than registered or certified mail, it will be deemed filed on the date it is received by the commission. 

The Department mailed the denial letter to Pediatrics on June 19, 2007.  The 30th day after 
June 19, 2007, was Thursday, July 19, 2007.  As of that date, we had received no petition appealing the denial letter.
3. Pediatrics’ petition is dated July 9, 2007, but arrived at the Department’s Program Integrity Unit on Wednesday, August 8, 2007.  The Department sent the petition to us through inter-agency mail with a cover letter dated August 27, 2007.  On August 30, 2007, we received the petition.  
Conclusions of Law


We have no jurisdiction to hear the petition because Pediatrics did not file it with us within the time required by law.  
Pediatrics had 30 days to appeal the notice under the following provisions.  A Medicaid provider:    

may seek review by the administrative hearing commission of any of the actions of the department of social services specified in subsection 2 . . . of section 208.156, RSMo.[
]  
Subsection 2 of § 208.156 provides that a Medicaid provider:

whose claim for reimbursement for such services is denied or is not acted upon with reasonable promptness shall be entitled to a hearing before the administrative hearing commission pursuant to the provisions of chapter 621, RSMo.

The statutes prescribe the following procedure:

The review may be instituted by the filing of a petition with the administrative hearing commission.[
]

But such Medicaid provider:  

shall have thirty days from the date of mailing or delivery of a decision of the department of social services or its designated division in which to file his petition for review with the administrative hearing commission[.
]

Therefore, Pediatrics’ right to our review is subject to the 30-day filing deadline.  Because the Department sent the denial letter by mail, the time to appeal started on June 19, 2007, with that mailing.
  It ended on July 19, 2007.  As of that date, Pediatrics had not filed the petition with us.  

Pediatrics argues that the denial letter did not start the appeal time running for several reasons.  It argues that the denial letter was not the Department’s final decision on the Medicaid claims and, if it was, it was unclear.  We disagree.  The notice states:  
This is a final decision regarding administration of the medical assistance (Medicaid) program in Missouri.  

Pediatrics also cites other language in the denial letter:

These documents, together with this letter, are your official notice of the claims incorrectly submitted and the overpayment resulting from these errors.  It is necessary for the [Department] to request your immediate attention to resolution of the identified billing errors and claim requirements.  

If you have any questions concerning correct billing procedures, please do not hesitate to contact our Provider Education Unit at 573/751-6683.  A staff member will assist you with correct billing procedures.  

*   *   *

Please direct any questions you may have about this review to this office at 314/ 426-8449.  

Pediatrics argues that such language “left the provider with the thought that the issue of rate determination was still a live issue, and that a different ruling could be obtained if [Pediatrics] finally provided the necessary backup” and cites an appellate court opinion
 as support for its contention.  

But that opinion involved two denial letters on the same claim,
 and the issue was which denial letter started the appeal time.  Only one denial letter is before us in this case.  Further, after that opinion, the General Assembly passed a statute requiring notice as follows:  
Any decision of the department of social services that is subject to appeal to the administrative hearing commission pursuant to subsection 1 of this section shall contain a notice of the right to appeal in substantially the following language: 

If you were adversely affected by this decision, you may appeal this decision to the administrative hearing commission.  To appeal, you must file a petition with the administrative hearing commission within thirty days from the date of mailing or delivery of this decision, whichever is earlier; except that claims of less than five hundred dollars may be accumulated until such claims total that sum and, at which time, you have ninety days to file the petition. If any such petition is sent by registered mail or certified mail, the petition will be deemed filed on the date it is mailed.  If any such petition is sent by any method other than registered mail or certified mail, it will be deemed filed on the date it is received by the commission.[
]

That notice appears in the denial letter.  

Pediatrics argues that the notice language, with the other language we quote from the denial letter, is confusing and inconsistent.  We disagree.  The denial letter assesses an overpayment, requiring repayment, and directs inquiries to a Department employee.  The notice sets forth the availability of an appeal to us, the necessity of filing a petition, the time for filing a petition, and the procedures for filing a petition with us.  There is nothing inconsistent about laying out Pediatrics’ alternatives.  

In its suggestions, Pediatrics alleges that it sent the petition to the Department on a Department employee’s instructions; that Pediatrics mailed the petition on July 9, 2007; and that the Department received the petition on July 11, 2007.  None of those allegations finds support in Pediatrics’ affidavit or elsewhere in the record.  Further, even if filing with the Department tolled the deadline, it would not help Pediatrics because Pediatrics did not file the petition with the 
Department within the deadline.  The only evidence in the record shows that the Department received the petition on August 8, 2007, which was after the deadline, and no evidence shows any date of mailing by any method.  

Pediatrics’ affiant alleges: 

I filed the appeal on July 9, 2007, with notice directed to the Administrative Hearing Commission.  

But filing with us has a special meaning:  

For the purpose of determining whether documents are filed within the time allowed by law, documents transmitted to the administrative hearing commission by registered mail or certified mail shall be deemed filed with the administrative hearing commission as of the date shown on the United States post office records of such registration or certification and mailing.  If the document is sent by any method other than registered mail or certified mail, the administrative hearing commission shall deem it to be filed on the date the administrative hearing commission receives it.[
] 

In that statute, the General Assembly incorporates the general rule that a document is filed when the proper official receives it, provides an exception for certified mail, and allows filing by fax.
  Neither Pediatrics’ affidavit nor its suggestions alleges any act that constitutes timely filing with us, or even receipt by the Department, within the deadline.  Pediatrics’ statements as to filing are merely argumentative and raise no genuine dispute as to any fact.
  
Summary


The Department has established that the petition was filed when we received it on 
August 30, 2007.
  That date was too late.  We grant the motion, dismiss the petition, and cancel the hearing.  

SO ORDERED on December 13, 2007.



________________________________



JOHN KOPP



Commissioner
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