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DECISION


Craig A. Street is not entitled to a refund of local sales tax paid on his purchase of a boat, trailer, and outboard motor in another state.  He is entitled to a refund of $41.25 that was incorrectly calculated and overpaid for local sales tax on the outboard motor. 
Procedure


On September 4, 2009, Street filed a complaint appealing a decision by the Director of Revenue (“the Director”) denying his request for a refund of local sales tax on the purchase of a boat, trailer, and outboard motor.  On April 23, 2010, Street filed a motion for summary decision.  The Director filed a response to the motion and a counter motion for summary decision on May 6, 2010.  Street filed a reply to the Director’s response and counter motion on May 26, 2010, when the matter became ready for our decision.

Our Regulation 1 CSR 15-3.446(5)(A) provides: 

The commission may grant a motion for summary decision if a party establishes facts that entitle any party to a favorable decision and no party genuinely disputes such facts.
Findings of Fact

1. On May 13, 2009, Street purchased a boat, outboard motor, and trailer from a dealer in Maryland.  
2. Street was a resident of Greene County, Missouri, at all relevant times.
3. Greene County has enacted a general county sales tax, a county law enforcement sales tax, a county dispatching and emergency services sales tax, and a county parks sales tax, all of which were in effect in May 2009.  It has not enacted a local use tax.

4. Street registered the boat, outboard motor, and trailer with the Missouri Department of Revenue (“the Department”) on May 18, 2009.  
5. In addition to state taxes on the boat, outboard motor, and trailer, Street paid local taxes of $100.00 on the boat, $78.75 on the outboard motor,
 and $12.44 on the trailer.
6. On or about May 19, 2009, Street filed a motor vehicle refund application with the Department, claiming a refund of all local taxes paid on the boat, outboard motor, and trailer.

7. On July 10, 2009, the Department issued a final decision denying the refund request.

Conclusions of Law 


We have jurisdiction to hear Street’s complaint.
  Street has the burden to prove that he is not liable for the amounts that the Director assessed.
  

Our duty in a tax case is not merely to review the Director’s decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer’s lawful tax liability for the period or transaction at issue.
  We may do whatever the law permits the Director to do, and we must do what the Director must do.
  In this case, deciding what the Director must do is not a simple task.  It involves examination of a number of the sales and use tax statutes.  Ultimately, we decide that Street is not entitled to the refund he claims because (1) the General Assembly intended that purchases of motor vehicles by Missouri residents be taxed equally, regardless of whether the purchase was made in or out of state; (2) the local sales tax law, 
§ 32.087.5, provides that local sales taxes shall apply “to the extent and in the manner provided in sections 144.010 to 144.525, RSMo.;” (3) the transaction at issue was subject to state use tax pursuant to § 144.440,
 a statute found within §§ 144.010 – 144.525; (3) the provisions of the “Compensating Use Tax Law,” found at §§ 144.600 – 144.761, specifically exempt from these provisions motor vehicles, trailers, boats, and outboard motors subject to the tax imposed by 
§ 144.440; and (4) §§ 144.069
 and 32.087.12(2) deem the transaction to have been consummated in Greene County, where Street resides.  We discuss these points further below.

I.  Tax Refunds

Street has the burden to prove that the law entitles him to a refund.
  Section 144.190 governs refunds of taxes arising under the provisions of §§ 144.010 – 144.525 and provides in relevant part:
1.  If a tax has been incorrectly computed by reason of a clerical error or mistake on the part of the director of revenue, such fact shall be set forth in the records of the director of revenue, and the amount of the overpayment shall be credited on any taxes then due 
from the person legally obligated to remit the tax pursuant to sections 144.010 to 144.525, and the balance shall be refunded to the person legally obligated to remit the tax, such person's administrators or executors, as provided for in section 144.200. 

2.  If any tax, penalty or interest has been paid more than once, or has been erroneously or illegally collected, or has been erroneously or illegally computed, such sum shall be credited on any taxes then due from the person legally obligated to remit the tax pursuant to sections 144.010 to 144.525, and the balance, with interest as determined by section 32.065, RSMo, shall be refunded to the person legally obligated to remit the tax, but no such credit or refund shall be allowed unless duplicate copies of a claim for refund are filed within three years from date of overpayment.  
The refund provisions of § 144.190 are incorporated into the local sales tax law by § 32.087.7, which provides:

All applicable provisions contained in sections 144.010 to 144.525, RSMo, governing the state sales tax and section 32.057, the uniform confidentiality provision, shall apply to the collection of any local sales tax imposed under the local sales tax law except as modified by the local sales tax law.
II.  Missouri’s State and Local Motor Vehicle Tax System

Street asks only for a refund of the local sales taxes he paid at the time he registered the boat, trailer, and outboard motor.  To ascertain whether local sales taxes attached to Street’s transaction, we must examine the statutory scheme under which local taxes are imposed on motor vehicles.
 
A.  Missouri’s state motor vehicle sales and use taxes 

derive from a common source, share a common goal,

and are (and always have been) located within

the “Missouri sales tax law.” That common goal is to

 tax in-state and out-of-state purchases of motor vehicles 

by Missouri residents equally.

Local sales taxes may be imposed only “to the extent and in the manner provided in 
§§ 144.010 – 144.525 RSMo.”
  Thus, the state motor vehicle sales and use tax scheme sets boundaries on the extent to which local sales taxes may be imposed on motor vehicle purchases.

Missouri’s statute imposing tax on the purchase and sale of motor vehicles was first enacted by 1947 Mo. Laws 433-34, subsequently codified at § 11412 RSMo 1947.
  Section 11412 contained both a motor vehicle sales tax and a motor vehicle use tax.  Subsections (a) and (b) of that statute taxed in-state sales of motor vehicles, subsection (c) imposed a tax on the use of motor vehicles on Missouri roads, and subsection (d) protected an owner who would otherwise have been liable for that use tax from double taxation when sales tax, either in Missouri or elsewhere, had previously been paid.  Subsections (a) and (b) of § 11412 were recodified at § 144.070 RSMo in 1949, while subsections (c) and (d) were recodified in 1949 at §§ 144.440 and 144.450 RSMo, where they remain, essentially unchanged, today.


Section 11412 was examined in State ex rel. Transport Mfg. & Equipment Co. v. Bates,
 where the Supreme Court noted the complementary system of the motor vehicle sales and use taxes as follows:
A sales tax is one imposed at the time of purchase.  A use tax presupposing ownership, is an excise imposed on the enjoyment of property in a contemplated manner.  But the sales taxes and use taxes here under consideration are naturally related.  In their every characteristic they are designed and enacted to supplement and complement each other.  The legislative intention as to this use tax is to so complement the sales tax on motor vehicles that motor vehicles sold in or used in the state attain a parity of taxation for the support of the state government. The two taxes are intended to and do bring about the same result.  Each are taxes.  Each are taxes upon an identical class of personal property. They tax different phases of the privilege of purchasing, owning and using motor vehicles upon the highways of the State.  The payment of the sales tax or the payment of the use tax is a 
condition precedent to the issuance by the state to the owner of a title certificate to the motor vehicle.  The payment of the tax in either instance (sales tax or use tax) brings about the same result, the right to be issued a Certificate of Title.  As to each class of motor vehicles (those purchased within and those purchased without the state) the use tax but equalizes the State's burden of raising revenue.
The Supreme Court thus states the legislature’s true intent – equal taxation of motor vehicle purchases by Missouri residents to create parity of taxation.  Or, put another way, these laws make the purchase of a motor vehicle by a Missouri resident a taxable event, whether the purchase was made in Missouri or outside the state.  From the beginning, therefore, the Legislature created a system of uniform taxation of motor vehicle sales without regard to where a Missouri resident buys a motor vehicle.  If he or she buys the motor vehicle in Missouri, he or she pays state sales tax under §§ 144.020 and 144.070.  If he or she buys it elsewhere, he or she pays state use tax under § 144.440.

Also from the beginning, the motor vehicle use tax law has been placed in the span of statutes that, formally at first, then informally, have been referred to as the “Missouri sales tax law.”
  The sales tax law was first codified as §§ 11407-11456 RSMo 1939, which carried the title “Sales Tax Act.”  As explained above, the original § 11412 was replaced with the motor vehicle sales and use tax law in 1947, but the 1947 version of § 11412 remained in the Sales Tax Act.  Then, when the sales taxes were recodified in 1949, § 11412 was split into §§ 144.070, 144.440, and 144.450 as set out above.

By contrast, the legislature did not enact the Compensating Use Tax law
 until 1959.
  That law specifically exempts “[m]otor vehicles, trailers, boats, and outboard motors subject to 
the tax imposed by section 144.440” from compensating use tax.
  Thus, the motor vehicle use tax of § 144.440 has always been, explicitly, separated from the state use tax law that governs other transactions involving out-of-state purchases of tangible personal property.
  Throughout the evolution of these laws, the legislature has left the motor vehicle use tax statute within the Missouri sales tax law – §§ 144.010 – 144.525.
B.  Missouri’s motor vehicle sales and use taxes 

are collected from the buyer, not the seller, and are collected 

when the buyer obtains a Missouri certificate of title.

Sections 144.070.1 and 144.440.2 and .4 state, in almost exactly the same words, the procedure by which the motor vehicle sales or use tax is paid.  Section 144.070.1 provides:
At the time the owner of any new or used motor vehicle, trailer, boat, or outboard motor which was acquired in a transaction subject to sales tax under the Missouri sales tax law makes application to the director of revenue for an official certificate of title and the registration of the motor vehicle, trailer, boat, or outboard motor as otherwise provided by law, the owner shall present to the director of revenue evidence satisfactory to the director of revenue showing the purchase price exclusive of any charge incident to the extension of credit paid by or charged to the applicant in the acquisition of the motor vehicle, trailer, boat, or outboard motor, or that no sales tax was incurred in its acquisition, and if sales tax was incurred in its acquisition, the applicant shall pay or cause to be paid to the director of revenue the sales tax provided by the Missouri sales tax law in addition to the registration fees now or hereafter required according to law, and the director of revenue shall not issue a certificate of title for any new or used motor vehicle, trailer, boat, or outboard motor subject to sales tax as provided in the Missouri sales tax law until the tax levied for the sale of the same under sections 144.010 to 144.510 has been paid as provided in this section or is registered under the provisions of subsection 5 of this section.
Section 144.440
 provides, in relevant part:
2.  At the time the owner of any such motor vehicle, trailer, boat, or outboard motor [purchased or acquired for use on the highways or waters of this state which [is] required to be registered under the laws of the state of Missouri] makes application to the director of revenue for an official certificate of title and the registration of the same as otherwise provided by law, he shall present to the director of revenue evidence satisfactory to the director showing the purchase price paid by or charged to the applicant in the acquisition of the motor vehicle, trailer, boat, or outboard motor, or that the motor vehicle, trailer, boat, or outboard motor is not subject to the tax herein provided and, if the motor vehicle, trailer, boat, or outboard motor is subject to the tax herein provided, the applicant shall pay or cause to be paid to the director of revenue the tax provided herein.

*   *   *

4.  No certificate of title shall be issued for such motor vehicle, trailer, boat, or outboard motor unless the tax for the privilege of using the highways or waters of this state has been paid or the vehicle, trailer, boat, or outboard motor is registered under the provisions of subsection 5 of this section.

Thus, both statutes require the buyer of a motor vehicle to show evidence of how much he or she paid for the vehicle and pay tax on the sale amount at the time he or she applies for a Missouri certificate of title.
C.  Authority, Scope, and Content of the Local Sales Tax Laws

The authority for local sales tax laws, as well as the content of such laws, is stated in 
§ 32.087.5, which provides in relevant part:

The ordinance or order imposing a local sales tax under the local sales tax law shall impose upon all sellers a tax for the privilege of engaging in the business of selling tangible personal property or rendering taxable services at retail to the extent and in the manner provided in sections 144.010 to 144.525, RSMo[.]
The “local sales tax law” refers specifically to a lengthy list of statutes set out in § 32.085(4).  While neither party identified the actual statutes under which the local taxes were imposed, the Director filed business records containing certified copies of orders of the Greene County Commission with her response to and counter motion for summary decision.  Based on statements made in those documents, we conclude that the taxes were imposed pursuant to 
§§ 67.505,
 67.582,
 190.335, and 644.032.  We set out the relevant portions of those statutes below. 
1.  Section 67.505 – General County Sales Tax


Section 67.505.1 provides:

Any county may, by a majority vote of its governing body, impose a county sales tax, in conjunction with a property tax reduction for each year in which the sales tax is imposed, for the benefit of such county in accordance with the provisions of sections 67.500 to 67.545; provided, however, that no ordinance or order enacted pursuant to the authority granted by the provisions of sections 67.500 to 67.545 shall be effective unless the governing body of the county submits to the voters of the county, at a county or state general, primary or special election, a proposal to authorize the governing body of the county to impose a tax and reduce property taxes under the provisions of sections 67.500 to 67.545.
Section 67.505.3 provides in relevant part:

The sales tax may be imposed at a rate of one-fourth of one percent, three-eighths of one percent or one-half of one percent on the receipts from the sale at retail of all tangible personal property or taxable services at retail within any county adopting such tax, if such property and services are subject to taxation by the state of Missouri under the provisions of sections 144.010 to 144.525, RSMo.
2.  Section 67.582 – County Sales Tax for Law Enforcement

Section 67.582.1 provides:

The governing body of any county, except a county of the first class with a charter form of government with a population of greater than four hundred thousand inhabitants, is hereby authorized to impose, by ordinance or order, a sales tax in the amount of up to one-half of one percent on all retail sales made in such county which are subject to taxation under the provisions of sections 144.010 to 144.525, RSMo, for the purpose of providing law enforcement services for such county.  The tax authorized by this section shall be in addition to any and all other sales taxes allowed by law, except that no ordinance or order imposing a sales tax under the provisions of this section shall be effective unless the governing body of the county submits to the voters of the county, at a county or state general, primary or special election, a proposal to authorize the governing body of the county to impose a tax.
3.  Section 190.335 – County Sales Tax

for Central Dispatching and Emergency Services

Section 190.335.1 provides:

In lieu of the tax levy authorized under section 190.305 for emergency telephone services, the county commission of any county may impose a county sales tax for the provision of central dispatching of fire protection, including law enforcement agencies, emergency ambulance service or any other emergency services, including emergency telephone services, which shall be collectively referred to herein as "emergency services", and which may also include the purchase and maintenance of communications and emergency equipment, including the operational costs associated therein, in accordance with the provisions of this section.

Section 190.335.2 provides:

Such county commission may, by a majority vote of its members, submit to the voters of the county, at a public election, a proposal to authorize the county commission to impose a tax under the provisions of this section.  If the residents of the county present a petition signed by a number of residents equal to ten percent of those in the county who voted in the most recent gubernatorial election, then the commission shall submit such a proposal to the voters of the county.
Section 190.335.4 provides in relevant part:

The sales tax may be imposed at a rate not to exceed one percent on the receipts from the sale at retail of all tangible personal property or taxable services at retail within any county adopting such tax, if such property and services are subject to taxation by the state of Missouri under the provisions of sections 144.010 to 144.525, RSMo.
4.  Section 644.032 – County Sales Tax

for Acquisition and Development of Park Lands

Section 644.032.1 provides:

The governing body of any municipality or county may impose, by ordinance or order, a sales tax in an amount not to exceed one-half of one percent on all retail sales made in such municipality or county which are subject to taxation under the provisions of sections 144.010 to 144.525, RSMo.  The tax authorized by this section and section 644.033 shall be in addition to any and all other sales taxes allowed by law, except that no ordinance or order imposing a sales tax under the provisions of this section and section 644.033 shall be effective unless the governing body of the municipality or county submits to the voters of the municipality or county, at a municipal, county or state general, primary or special election, a proposal to authorize the governing body of the municipality or county to impose a tax, provided, that the tax authorized by this section shall not be imposed on the sales of food, as defined in section 144.014, when imposed by any county with a charter form of government and with more than one million inhabitants.
D.  The local sales taxes at issue are imposed on 

“the sale of all tangible personal property at retail within any 

county adopting such tax, if such property is subject to taxation by 
the state of Missouri under the provisions of sections 144.010 to 144.525, RSMo.”

Each local sales tax statute set out above provides that the tax is imposed on sales at retail of tangible personal property that is subject to taxation by the State of Missouri under the provisions of §§ 144.010 – 144.525.  The four statutes creating the taxes also contain a requirement that the sale in question occur within the county adopting the tax.  Street does not dispute that his boat, outboard motor, and trailer were tangible personal property or that the 
transaction was a sale at retail.  We consider the remaining requirements – that for purposes of imposing the tax, the sale occurred within the county and that it was subject to taxation under the provisions of §§ 144.010 – 144.525.

1.  “Within any county adopting such tax” (or similar language)


This clause refers to the requirement that only sales occurring in the county can be subject to the county’s local sales tax.  While the transaction physically occurred in Maryland, two statutes potentially can be read to deem the location for the transaction to be Street’s residence.  Section 144.069
 provides:

All sales of motor vehicles, trailers, boats and outboard motors shall be deemed to be consummated at the address of the owner thereof . . ., and all applicable sales taxes levied by any political subdivision shall be collected on such sales by the state department of revenue on that basis.
Section 32.087.12(2) provides:

For the purposes of any local sales tax imposed by an ordinance or order under the local sales tax law, all sales of motor vehicles, trailers, boats, and outboard motors shall be deemed to be consummated at the residence of the purchaser and not at the place of business of the retailer, or the place of business from which the retailer's agent or employee works.
Both statutes would, on their respective surfaces, appear to apply because the taxes in question are “applicable taxes levied by [a] political subdivision,” and “local sales tax[es] imposed by an ordinance or order under the local sales tax law.”  If they mean what they say, then for purposes of the local sales tax laws, Street’s purchase of the boat, outboard motor, and trailer occurred in Greene County.  
2.  “Subject to taxation under the 
provisions of sections 144.010 to 144.525.”

Section 144.440.1
 provides:

In addition to all other taxes now or hereafter levied and imposed upon every person for the privilege of using the highways or waterways of this state, there is hereby levied and imposed a tax equivalent to four percent of the purchase price, as defined in section 144.070, which is paid or charged on new and used motor vehicles, trailers, boats, and outboard motors purchased or acquired for use on the highways or waters of this state which are required to be registered under the laws of the state of Missouri.
As we have previously discussed, § 144.440 is, and was intended from its original enactment as § 11412(c) RSMo 1947, to be part of an equal taxation scheme on motor vehicle purchases by Missouri residents – the part that attaches to out-of-state purchases by Missouri residents. Street’s boat, outboard motor, and trailer were subject to state use tax pursuant to § 144.440.1 because they were “purchased or acquired for use on the highways or waters of this state” and were “required to be registered under the laws of the state of Missouri.”  In that regard, we infer from Street’s actions in registering the boat, outboard motor, and trailer in Missouri that they had to be registered pursuant to §§ 306.015 (boat), 306.530 (outboard motor), and 301.020.1 (trailer).  Finally, each statute imposing the applicable local sales tax (§§ 67.505.3, 67.582.1, 190.335.4, and 644.032.1) recites that if the property or services sold are subject to taxation under § 144.010 – 144.525, they are subject to taxation under that local sales tax.  

E.  Section 32.087.5’s requirement that 

the tax be imposed on all sellers does not invalidate its 

application to an out-of-state motor vehicle sales transaction.

Section 32.087.5 requires that the ordinance or order imposing a local sales tax shall impose that tax “upon all sellers.”  Since Street is the buyer here, the statute would seem to exclude him from imposition of the tax.  But  § 32.087.5 does not impose the tax; it only states what the local sales tax law shall say.  And § 32.087.7 modifies § 32.087.5 as follows:

All applicable provisions contained in sections 144.010 to 144.525, RSMo, governing the state sales tax…shall apply to the collection of any local sales tax imposed under the local sales tax law except as modified by the local sales tax law.

Therefore, we consider that the local sales tax can be read in pari materia with §§ 144.010 – 144.525, and that § 32.087.5’s requirement that the local sales tax be imposed on sellers is modified by the incorporation by reference of §§ 144.010 – 144.525, which includes the “buyer pays” provisions of §§ 144.070.1 and 144.440.2.

III.  Street’s Arguments Against Imposition of the Local Sales Taxes


Street advances several reasons not to impose the taxes.  We summarize them as follows: a) The legislature did not intend to impose local sales tax on out-of-state transactions such as this one; b) the purpose of § 144.069 (and, by extension, of § 32.087.12(2)) is to fix the situs for a sales tax transaction among two or more possible locations within Missouri, which means that the statutes do not apply to an out-of-state purchase; c) construing § 144.069, or some similar statutory provision, so as to allow imposition of a local sales tax, violates Mo. Const. art. X, 
§ 10(a); and d) since Greene County did not enact local use taxes, there was no authority to charge local taxes on the transaction.
A.  The legislature intended to impose local sales tax on 

out-of-state purchases of motor vehicles, and § 144.021 is not a 

statement of legislative intent to the contrary.

Street cites the stated intent of the Missouri sales tax law, as found in § 144.021:

The purpose and intent of sections 144.010 to 144.510 is to impose a tax upon the privilege of engaging in the business, in this state, of selling tangible personal property and those services listed in section 144.020.
Since § 144.021, like § 144.440, is included within the ambit of statutes that specify which property is subject to taxation by the local sales tax law, we must pay due attention to Street’s argument that § 144.021 expresses the intent of the legislature, that the scope of Missouri sales taxes is limited to in-state sales and that his transaction was therefore exempt from the local sales tax.

Accomplishing this task requires statutory interpretation.  Statutes imposing a tax must be strictly construed in favor of the taxpayer.
  The task in statutory interpretation, however, is to discern the intent of the legislature from the language used.  In doing so, we consider the language's plain meaning.
  Further, statutory provisions are not read in isolation, but are construed together.
  


There are at least three problems with Street’s interpretation and application of § 144.021.  First, his interpretation unavoidably conflicts with the legislature’s intention to tax all motor vehicle purchases equally regardless of where the transaction physically took place, as we have already discussed.  If § 144.021 controls, then it impliedly repeals § 144.440 because § 144.021 not only imposes taxes solely on in-state transactions, it also, quite clearly, imposes those taxes on sellers, as is set out by the next sentence of the statute:
The primary tax burden is placed upon the seller making the taxable sales of property or service and is levied at the rate provided for in section 144.020.
(Emphasis added.)  If that sentence is interpreted the way Street asks us to interpret the previous sentence, § 144.021 also impliedly repeals § 144.070 and invalidates the entire system of 
collecting taxes on motor vehicle sales.  The legislature, however, addresses the problem with the next sentence, which reads:

Excluding sections 144.070, 144.440 and 144.450, the extent to which a seller is required to collect the tax from the purchaser of the taxable property or service is governed by section 144.285 and in no way affects sections 144.080 and 144.100, which require all sellers to report to the director of revenue their "gross receipts", defined herein to mean the aggregate amount of the sales price of all sales at retail, and remit tax at four percent of their gross receipts.

(Emphasis added.)  When we construe § 144.021 in pari materia with §§ 144.070 and 144.440, therefore, we cannot sanction the implied repeal
 of the latter statutes that Street’s interpretation requires.

The second problem derives from the fact that the legislative history of § 144.021 does not support Street’s interpretation.  “To discern legislative intent, ‘the Court may review the earlier versions of the law, or examine the whole act to discern its evident purpose, or consider the problem that the statute was enacted to remedy.’ ” 
  While legislative history in Missouri can be difficult to find, we are fortunate that the Missouri Supreme Court has already delved into the history of § 144.021, in Virden v. Schaffner.
 

Section 144.021 was enacted in 1965 as part of emergency legislation.
  The emergency was created by the Supreme Court’s finding in Automatic Retailers of America, Inc. v. Morris
 that the Missouri sales tax as it then existed was a transactions tax, not a gross receipts tax as the 
legislature had intended. 
  The “intent” language of the first sentence of § 144.021
 takes on a new and different meaning in light of this legislative intent and the case (Automatic Retailers) that spawned it.  Simply put, Automatic Retailers concerned whether the taxpayer, a vending machine operator, had to pay sales tax on all of the money it received from its sales (a gross receipts tax), or whether sales of less than 25 cents were tax exempt (a transaction tax). 

Therefore, either § 144.021’s statement of intent, taken out of its true context, or the long-accepted and -implemented system of collecting taxes from the buyer at the time of registration set out in §§ 144.070 and 144.440, must yield.  Once again, our supreme court has already ruled on that issue, holding:

Section 144.021 declares that the purpose of the Sales Tax Law is to impose a tax on the privilege of engaging in the sale of tangible personal property in this state and places the burden of collecting the tax on the seller.  Section 144.080.4 reiterates the requirement that the seller must collect the tax with one exception-motor vehicles.[
]

The third problem with Street’s argument is that it is, in effect, an argument that the legislature intended to create a class of transactions that was exempt from any local taxes.  This is because Greene County’s enactment of a local use tax under §§ 144.757 – 144.761 would not have had the effect Street alleges it would have.  Section 144.757.3 imposes the local use tax on “all transactions which are subject to the taxes imposed pursuant to sections 144.600 to 144.745 within the county or municipality adopting such tax[.]”  His transaction, however, could not be subject to compensating use tax, even if Greene County had enacted such a tax, because § 144.615(4) 
exempts “motor vehicles, trailers, boats, and outboard motors subject to the tax imposed by section 144.440” from the compensating use tax law, §§ 144.600 – .745.  We find no such intention on the part of the Missouri General Assembly.  Instead, we determine that, by its creation of parallel motor vehicle sales and use taxes, the legislature intended to treat purchases of motor vehicles identically, “no matter what the geographic location of the seller.”
  We therefore decide that the legislature intended to create a means by which political subdivisions such as Greene County could impose the taxes in question on the sale of any property subject to taxation under § 144.440.1, and that the purchase of Street’s boat, outboard motor, and trailer was subject not only to the taxes set out in § 144.440.1, but to Greene County’s local sales taxes as well.
B.  The sale is deemed to be consummated in Greene County 

because § 144.069 so provides, and any other interpretation 

violates the intent of the legislature to tax in-state and out-of-state 

purchases of motor vehicles equally.

Street also points out another impediment to the imposition of local sales tax on the transaction – the requirement that only sales occurring within the political subdivision imposing the tax are subject to the tax.  Here, the sale took place in Maryland unless, by operation of law, it is deemed to have been consummated at Street’s residence in Greene County.  

Section 32.087.12(2) provides that, for the purpose of local sales taxes, all sales of trailers, boats, and outboard motors shall be deemed to be consummated where the buyer lives. Section 144.069 provides that all such sales are deemed to be consummated at the owner’s address.  Street alleges that the Director’s imposition of tax based on the application of this “deemed consummation” law was flawed for three reasons – first, it failed to consider the statute in context; second, it disregarded the legislative intent for the sales tax; and third, the Director’s interpretation of § 144.069 violated Mo. Const. art. X, § 10(a). 

Street’s first argument rests on his assertion that § 144.021 expresses the legislature’s intent that sales taxes are not to be applied to out-of-state sales.  His contextual argument is that the “deemed consummation” law cannot apply to an out-of-state transaction, due to the legislature’s intent not to impose sales tax on out-of-state transactions.  We have already considered and rejected this argument.  

Street’s second argument is that the purpose of §§ 144.069 and 32.087, in deeming the sale to occur at the residence of the purchaser, is simply to determine which local sales tax rate applies in Missouri.  Street cites prior decisions of this Commission construing § 144.069 that reached different results.  Unfortunately, § 144.069’s history, both before this Commission and in the one Missouri appellate opinion that considered it, yields anything but clarity.  We consider those decisions, as well as Street’s argument regarding legislative intent.  

In Beck v. McNeill,
 we interpreted § 144.069 as imposing an implied local use tax because we decided that there was only one alternative choice – that § 144.069 impliedly repealed § 144.440.  There, the buyers, Missouri residents, bought a car from an Arkansas seller and wired the purchase funds to the seller, who delivered the car to the buyers at their Missouri residence.  In discussing § 144.069, we noted two alternatives:

At least two interpretations of Section 144.069 are feasible.  It could be construed to mean that all automobile purchases by Missouri residents are subject to state and local sales taxes without regard to who the seller is or where he resides.  It also could be construed to be, in effect, provision for a local use tax by attaching local sales taxes to motor vehicle purchases which would otherwise be subject only to state use tax.

We think the later interpretation to be correct.  The other would have the effect of impliedly repealing the highway use tax established by Section 144.440, RSMo 1986.  We can think of no instance under the first interpretation where a highway use tax would be imposed on a motor vehicle purchase.  Interpretations 
suggesting repeal of a law by implication are not favored, and statutes should be construed together so as to preserve the integrity of both.  Conrad v. Bowers, 533 S.W.2d 614 (Mo.App. 1975).  The only way we can harmonize Sections 144.069 and 144.440 is to conclude that the General Assembly established through Section 144.069 something tantamount to a local use tax.

In Thompson v. Director of Revenue,
 however, we interpreted the statute’s purpose and effect, consistent with Street’s argument, as determining “which local sales tax rate applies to a sale in Missouri.”  There, the buyer, a Missouri resident, bought a car in Kansas and drove it in Missouri.  The Director assessed state and local sales tax against the buyer, but we held that neither attached to the transaction because § 144.069 did not apply to the out-of-state sales transaction in that case.

Beck was appealed and affirmed.  In it, the court of appeals held that § 144.069 “specially provide[d] that the sale of motor vehicles does not come within the provisions of Section 144.030.1,”
 but said no more regarding § 144.069.  Thompson was not appealed.  Thus, no appellate court has spoken directly on this issue.

Street cites Fabick and Company v. Schaffner,
 in support of his reading of §§ 144.069 and 32.087 – that the deemed situs of the transaction contained in those statutes is there to determine which local tax rate might apply.  That case involved the construction of a different local sales tax statute, § 94.540.5, RSMo. 1969 – not the motor vehicle sales tax – which stated:

For the purposes of a sales tax imposed by an ordinance pursuant to sections 94.500 to 94.570, all retail sales shall be deemed to be consummated at the place of business of the retailer unless the tangible personal property sold is delivered by the retailer or his agent to an out-of-state destination or to a common carrier for delivery to an out-of-state destination.  In the event a retailer has more than one place of business in this state which participates in the sale, the sale shall be deemed to be consummated at the place of business of the retailer where the initial order for the 
tangible personal property is taken, even though the order must be forwarded elsewhere for acceptance, approval of credit, shipment or billing.[
]
In Fabick, the court stated that:  “The obvious purpose of this provision was to fix the taxable situs of transactions which might have a nexus with more than one municipality.”
  That statement was directed at an argument that the seller should be able to argue the situs of the transaction as between a site with a local sales tax and a site without one and therefore escape any tax.  It does not mean that similar language applies only when the choice is between two sites within Missouri.  Even if that was the original purpose for that language – and was originally the purpose for the language found in §§ 144.069 and 32.087.12(2) – that does not change the fact that the latter statutes deem this sale to have been consummated at Street’s residence, particularly where, as here, the legislature has provided a unique statutory scheme for the imposition of sales and use taxes on motor vehicles.


After due consideration, we return to our reasoning in Beck.  We acknowledge that in doing so, we depart from Thompson, and we do not do so lightly.  However, we believe that 
§ 144.069 means what it says and that the transaction is deemed to have occurred where Street lives.   Street’s purchase of the boat, trailer, and outboard motor was consummated at his address in Greene County. 
C.  Constitutionality of Applying § 144.069
 to Out-of-State Transactions

Street argues that the Director’s reading of § 32.087 would violate Mo. Const. art. X, 
§ 10a, which states: 
Except as provided in this constitution, the general assembly shall not impose taxes upon counties or other political subdivisions or 
upon the inhabitants or property thereof for municipal, county, or other corporate purposes.

We do not have authority to decide constitutional issues.
  The issue has been raised and may be argued before the courts if necessary.
  However, we note that the citizens of Greene County duly adopted the taxes at issue.
D.  Greene County has not adopted a local use tax.

For the reasons discussed in section III.A above, we also reject Street’s argument that no local taxes apply because Greene County has not adopted a local use tax.  Even if it had, the compensating local use tax authorized by § 144.757.3 would not apply to the purchase of a motor vehicle subject to tax pursuant to § 144.440.
Summary

Street’s boat, trailer, and outboard motor are subject to local sales tax imposed by Greene County because Street seeks to use them on the roads and waterways of Missouri as set out by 
§ 144.440.1 and, we infer, registered them with the Department in order to obtain an official certificate of title, as set out by § 144.440.2.  Street is entitled to the $41.25 overpayment he made on the local sales tax on the trailer.  He is not, otherwise, entitled to a refund of local sales taxes.

SO ORDERED on November 10, 2010.


________________________________



KAREN A. WINN


Commissioner

�The Director agreed that Street was overcharged by $41.25 for local sales tax on the outboard motor and that the overcharge will be refunded even if she prevails in this case.


�Section 621.050.1 RSMo 2000.  Statutory references, unless otherwise noted, are to RSMo Supp. 2009.


�Sections 136.300.2 and 621.050.2, RSMo 2000.  


�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).


�State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).


�RSMo 2000.


�RSMo 2000.


�Section 621.050.2 RSMo 2000.


�We refer generally to “motor vehicles” throughout this decision as shorthand for motor vehicles, trailers, boats, and outboard motors, which are treated identically for sales and use tax purposes.


�Section 32.087.5.


�A prior § 11412 dealt with sales tax matters, but not with motor vehicle sales taxes.


�224 S.W.2d 996, 999 (Mo. banc 1949) (internal citations omitted and emphasis added).


�See, e.g., State ex rel. De Weese v. Morris, 221 S.W.2d 206 (Mo. 1949); Central Hardware Co. v. Director of Revenue, 887 S.W.2d 593, 594 (Mo. banc 1994).


�Sections 144.600 – 144.746 RSMo.


�1959 Mo. Laws H.B. 35.


�Section 144.615(4).  Other types of motor vehicles, not subject to tax under § 144.440, are subject to the compensating use tax.  Hewitt Well Drilling and Pump Service, Inc. v. Director of Revenue, 847 S.W.2d 795, 797 (Mo. Banc 1993).


�We discuss the inapplicability of the Compensating Use Tax law, and its correlating local use tax statutes, at section III.D below.


�RSMo 2000.


�RSMo 2000.


�RSMo 2000.


�RSMo 2000.


�RSMo 2000.


�RSMo 2000 (emphasis added).


�Section 136.300.1, RSMo 2000; see also Preston v. Director of Revenue, 202 S.W.3d 608, 610 (Mo. banc 2006).


�Spradling v. SSM Health Care St. Louis, 313 S.W.3d 683, 686 (Mo. banc 2010); South Metro. Fire Prot. Dist. v. City of Lee's Summit, 278 S.W.3d 659, 666 (Mo. banc 2009).


�Brinker Missouri, Inc. v. Director of Revenue, No. SC 90463, 2010 WL 3430437, at *3 (Mo. banc Aug. 31, 2010); Bachtel v. Miller Cnty. Nursing Home Dist., 110 S.W.3d 799, 801 (Mo. banc 2003).


�Implied repeals are not favored.  Turner v. School Dist. of Clayton, 318 S.W.3d 660, 667 (Mo. banc 2010).


�United Pharmacal Co. of Missouri, Inc. v. Missouri Bd. of Pharmacy, 208 S.W.3d 907, 911-12 (Mo. banc 2006) (citing In re M.D.R., 124 S.W.3d 469, 472 (Mo. banc 2004)).


�496 S.W.2d 846 (Mo. 1973).


�1965 Mo. Laws 261.


�386 S.W.2d 901, 903 (Mo. banc 1965).


�Virden v. Schaffner, 496 S.W. 2d 846, 847 (Mo. 1973).


�The “privilege” language of the preliminary portion of § 144.020.1, also added by 1965 Mo. Laws 261, takes on new meaning as well, given this background (“A tax is hereby levied and imposed upon all sellers for the privilege of engaging in the business of selling tangible personal property or rendering taxable service at retail in this state”). 


�Lake & Trail Sports Center v. Director of Revenue, 631 S.W.2d 339, 340 (Mo. banc 1982) (emphasis added).


�See Olin Corp. v. Director of Revenue, 945 S.W.2d 442, 443 (Mo. banc 1997).


�No. RV-88-0446 (Dec, 30, 1988).


�No. 02-1875 RV (Aug. 19, 2003).


�Beck v. McNeill, 782 S.W.2d 650, 651 (Mo. App., E.D. 1989).


�492 S.W.2d 737 (Mo. Sup. Div. 1, 1973).


�Emphasis added.


�Id. at 745.


�Sprint Communications Co. v. Director of Revenue, 64 S.W.3d 832, 834 (Mo. banc 2002); Cocktail Fortune, Inc. v. Supervisor of Liquor Control, 994 S.W.2d 955, 957 (Mo. banc 1999).


�Tadrus v. Missouri Bd. of Pharmacy, 849 S.W.2d 222 (Mo. App., W.D. 1993).
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