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DECISION


Stratford Health Care Group, Inc., d/b/a Seasons’ Care Center’s (“Seasons”) prospective rate, effective January 1, 2004, is $110.72.  That rate remains unchanged through the date of this decision, unless there are increases that the Plan provides for that are unrelated to the rebasing provisions of Regulation 13 CSR 70-10.015 (20) and (21).  This rate represents a $9.54 increase over the interim rate.  The Department of Social Services, Division of Medical Services (“the Division”) shall provide for whatever reimbursement is appropriate under the Plan for the increase over the interim rate.  

Procedure


Seasons filed a complaint appealing the rebasing of its reimbursement rate.  We held our hearing on April 9 and 10, 2007.  Patricia A. Mullins of Foland, Wickens, Eisfelder, Roper & 
Hofer, PC, represented Seasons.  Assistant Attorney General David Hart represented the Division.  The case became ready for decision when the Division filed its reply brief on 
August 29, 2007.
Findings of Fact

1. Stratford Health Care Group, Inc., is a corporation in good standing in Missouri.
2. Stratford Health Care Group, Inc., and Stratford Specialty Care, Inc., own and operate a skilled nursing facility (“nursing facility”) doing business as Seasons Care Center.  Seasons is located at 15600 Woods Chapel Road, Kansas City, Missouri, 64139.  
3. The Missouri Department of Health and Senior Services licensed Seasons as a nursing facility and certified Seasons
 to participate in Missouri’s Medicaid Program, as of November 12, 2002.  At all relevant times, Seasons had a valid Medicaid Participation Agreement on file with the Division.
4. Under Medicaid, a nursing facility receives a set daily rate per Medicaid resident to reimburse it for its allowable costs relating to caring for Medicaid residents.  This rate is known as the facility’s per diem rate.

5.
The Division pays the per diem rate using a combination of federal funds (approximately 60%) and state funds (approximately 40%).   
6.
There are two kinds of per diem rates that a facility may receive:  an interim rate and a prospective rate.  These per diem rates are also referred to as reimbursement rates.
7.
A prospective rate (also called a permanent rate) is the reimbursement rate determined from a facility’s rate setting cost report.  The rate setting cost report is a compilation 
of data for a nursing facility from its rate setting period.  It includes a detail of the cost of rendering both covered and non-covered services under the Medicaid program.  
8.
Nursing facilities that enrolled to become Medicaid service providers after December 31, 1994, have their prospective rate set using data from their cost report covering “the second full twelve (12)-month fiscal year following the facility’s initial date of Medicaid certification.”
    
9.
By definition, a new facility joining Medicaid, however, cannot have such a cost report.  In order to allow payment to these facilities in the interim for Medicaid services that they provide prior to completing their second full fiscal year after certification, the Division issues an interim rate.
10.
An interim rate is “the sum of one hundred percent (100%) of the patient care cost component ceiling, ninety percent (90%) of the ancillary and administration cost component ceilings, ninety-five percent (95%) of the median per diem for the capital cost component, and the working capital allowance using the interim rate cost component.”
 


11.
Once a nursing facility’s prospective rate is set, the Division retroactively adjusts the amount of payments that the nursing facility received from the beginning of the nursing facility’s rate setting period to reflect the amount of money it would have received under the prospective rate(s).

12.
Seasons received multiple interim rates during its rate-setting period corresponding to changes in Regulation 13 CSR 70-10.015 (“the Plan”) during the period.  Likewise, when the Division set Seasons’ prospective rate, it performed multiple rate calculations reflecting changes that it believed were required by the changes in the Plan.
Cost Reports and the Data Bank


13.
Nursing facilities provide cost reports to the Division pursuant to 13 CSR 70-10.015(10)(A).

14.
The Division maintains a “data bank” of information used in its calculation of per diem rates.

15.
The allowable costs that are primarily used to determine a nursing facility’s per diem rate are grouped into four cost components:  patient care, ancillary, administration, and capital.

16.
Per diem is defined as “[t]he daily rate calculated using this regulation’s cost components and used in the determination of a facility’s prospective and/or interim rate.”
  

17.
The nursing facility’s per diem rate is the sum of the individual cost component per diems for that facility, plus a working capital allowance and other miscellaneous incentives and adjustments.

18.
The 2001 cost report data in the “data bank” used to set the rebased rates effective for dates of service beginning July 1, 2004, is trended for the years following the cost report through 2005.

2004 Legislative Changes: Senate Bill 1123
19.
In 2004, the General Assembly passed and the Governor approved Senate Bill 1123, effective July 1, 2004,
 and codified at § 208.225.
    
20.
A state fiscal year (“SFY”) begins on July 1 and ends on June 30 of the next year. State fiscal year 2005 began on July 1, 2004, and ended on June 30, 2005.

2004 Medicaid Rate Rebase
21.
By letter dated July 1, 2004, the Division notified Seasons of its new interim per diem rate implementing Senate Bill 1123 effective July 1, 2004, for state fiscal year 2005.  

2005 Legislative Changes:  Senate Bill 539


22.
During the 2005 legislative session, the General Assembly passed and the Governor approved Senate Bill 539, amending § 208.225.

Seasons’ Medicaid Rate Setting



23.
On October 18, 2006, the Division issued a final decision setting Seasons’ prospective Medicaid reimbursement rate(s).    


24.
The Division determined Seasons’ prospective rate using data from Seasons' cost report covering the second full 12-month fiscal year following the facility’s initial date of Medicaid certification.   Because Seasons’ initial date of Medicaid certification was November 12, 2002, Seasons’ 2004 cost report provided the applicable cost data.


25.
The Division reviewed Seasons’ 2004 cost report and made adjustments to the costs reported in the document.  The Division then created an “Audit Adjustment Report” reflecting changes to the costs.
    

26.
The Division limited the allowable costs in the 2004 cost report by cost ceilings derived from industry-wide cost data in the data bank.  This cost data was based on 1992 cost reports and increased to 1995 under the Plan as it existed before July 1, 2004.


27.
A facility’s first prospective rate is effective as of the first day of the facility’s second full 12-month fiscal year.  The Division set Seasons’ first prospective rate from January 1, 2004, through June 30, 2004, at $110.72.
  

28.
The Division set Seasons’ rate from July 1, 2004, through March 31, 2005, at $119.67.  The Division calculated this rate as follows:  
a.
Seasons’ current rate as of June 30, 2004, was $110.72.  The Division subtracted $0.54 to account for a decrease in the nursing facility operations adjustment.  The Division subtracted $8.42 to account for the NFRA assessment.
  The subtractions left a difference of $101.76, which amount is the rate effective on June 30, 2004.
 
b.
The Division determined Seasons’ total preliminary rebase per diem at $130.23.
    
c. 
The Division subtracted $101.76 from $130.23, resulting in a difference of $28.47.  
d.
The Division added one third of the $28.47 difference ($9.49) to Seasons’ current rate excluding NFRA to yield $111.25. 
e.
The Division then added back in the $8.42 NFRA to calculate Seasons’ total Medicaid reimbursement rate of $119.67.
  
f.
The Division calculated Seasons’ prospective rate effective April 1, 2005, through June 30, 2006, at $118.88.  The Division calculated the rate in the 
same way it calculated Seasons’ prospective rate effective July 1, 2004, through March 31, 2005, with the exception that it used different cost ceilings for the ancillary cost and administration cost components.  The use of different ceilings resulted in a $0.79 decrease from Seasons’ prospective rate effective July 1, 2004, through March 31, 2005.
g.
The Division calculated Seasons’ prospective Medicaid rate effective July 1, 2006, at $122.05.  The rate was calculated identically to the April 1, 2005, prospective rate except that the Division added a $3.17 quality improvement adjustment to the rate.


29.
The Division issued a final decision on October 18, 2006, setting Seasons’ prospective (or permanent) Medicaid per diem rates:  
Effective

Prospective

Interim

Rate

Date


(Audited) Rate

Rate Paid
Increase/(Decrease)


01/01/04

$110.72

$101.18
$  9.54

07/01/04

$119.67

$108.91
$10.76

04/01/05

$118.88

$107.91
$10.97

07/01/06

$122.05

$111.08
$10.97


30.
Seasons appealed the Division’s decision.

31.
Seasons seeks more than $500 in additional Medicaid reimbursement.
Conclusions of Law

We have jurisdiction to hear Seasons’ complaint because the Division’s determination of its reimbursement rate put at issue more than $500 reimbursement for Seasons’ services.
  We do not merely review the Division’s decision, but we find facts and make an independent decision by applying existing law to the facts.
  We have the same degree of discretion as the Division.
  

Seasons appeals the prospective rates that became effective on July 1, 2004, April 1, 2005, and July 1, 2006.  Seasons asserts that the July 1, 2004, rate (and consequently the subsequent rates) should have included the full increase of $28.47, as determined from the rebasing calculations, instead of the third of the full increase ($9.49) that the Division included.  The parties formulate the issue as follows:
 
Seasons alleges that the Division improperly applied 13 CSR 70-10.015 to Seasons when setting its prospective per diem rate.  Seasons alleges it should have received a Medicaid per patient day rate increase of $28.47, rather than the $9.49 it received.  This would result in a Medicaid rate increase of $18.98 PPD for the period of July 1, 2004 to March 31, 1005 [sic].  In addition, it would increase Seasons’ Medicaid PPD rate for the period of April 1, 2005 to June 30, 2006 and July 1, 2006 to current in a similar manner.

I.  Rate Setting

The Division determines the reimbursement rates of facilities pursuant to the Plan.  When a facility enters the Medicaid Program, the Plan provides for an interim rate based on industry-wide costs as contained in the data bank.  Then the Plan subjects the facility to a “rate setting” process.  After the facility participates in the Medicaid Program for the entirety of two of the facility’s fiscal years, the Division sets a prospective rate based on the facility’s actual allowable costs incurred during its entire second fiscal year of participation, as limited by ceilings derived from cost figures in the data bank.  The Division applied these provisions when setting Seasons’ prospective rate, effective January 1, 2004.  The Division used Seasons’ actual allowable costs as reported for its second full year, the 2004 calendar year, and used the ceilings that were derived from the data bank.  The data bank applicable to the January 1, 2004, prospective rate contained 1992 industry-wide cost data increased up to 1995 under the Plan as it existed before July 1, 
2004.  The establishment of this prospective rate ended the “rate setting” process for Seasons.  Seasons does not contest the prospective rate effective January 1, 2004.
II.  Rate Rebasing

On October 26, 2006, the Division set a new prospective rate for Seasons, effective 
July 1, 2004, in a process called “rebasing.”  Rebasing is the redetermination of a previously established reimbursement rate, which redetermination is based on more current cost data.  The updated cost data is obtained from a more current annual cost report or from ceilings derived from an updated data bank.  The Division rebased Seasons’ prospective rate because of the Division’s interpretation of the 2004 amendment to § 208.225 (“the 2004 version of § 208.225”) made by SB 1123, as implemented by an amended Plan.

The 2004 version of § 208.225
 provided: 

1.  To implement fully the provisions of section 208.152, the division of medical services shall recalculate annually the Medicaid per diem reimbursement rates of each nursing home participating in the Medicaid program as a provider of nursing home services based on its costs reported in the Title XIX cost report filed with the division of medical services for its fiscal year preceding the two facility fiscal years preceding the effective date of the recalculated rates.

2.  The recalculation of Medicaid rates to all Missouri facilities will be performed over three state fiscal years in three separate payments beginning July 1, 2004, as follows: 


(1) Effective July 1, 2004, the department of social services shall use the Medicaid cost report containing adjusted costs for the facility fiscal year ending in 2001 and redetermine the allowable per patient day costs for each facility.  The Department shall recalculate the class ceilings in the patient care, one hundred twenty percent of the median; ancillary, one hundred twenty percent of the median; and administration, one hundred ten percent of the median cost centers.  Each facility shall receive as a rate increase one-third of the amount that is unpaid based on the recalculated cost determination;


(2) Effective July 1, 2005, the department shall perform the same calculations described in subdivision (1) of this subsection, except that the calculations will be performed using the Medicaid cost report containing adjusted costs for the facility fiscal year ending in 2002.  The facility shall receive as a rate increase one-third of the amount that it is underpaid;

(3) Effective July 1, 2006, the department shall perform the same calculations described in subdivision (1) of this subsection, except that the calculations will be performed using the Medicaid cost report containing adjusted costs for the facility fiscal year ending in 2003.  The facility shall receive as a rate increase one-third of the amount that it is underpaid;


(4) Effective July 1, 2007, each facility shall receive a full Medicaid rate recalculation based upon its 2004 Medicaid cost report of adjusted costs.

(Emphasis added.)


To implement the 2004 version of § 208.225, the Division amended the Plan primarily by adding § (20):
(20) Rebasing of Nursing Facility Rates.


(A) . . .  The rebased rates shall be phased in as set forth below in subsection (20)(B).  Each nursing facility shall have its prospective rate recalculated using the same principles and methodology as detailed throughout sections (1)-(19) of this regulation, unless otherwise noted in this section (20). The following items have been updated to reflect the rebase:

1.  Nursing facility rates shall be rebased on an annual basis using the cost report year that is three (3) years prior to the effective date of the rate change.  For example, for SFY 2005, the effective date of the rate change is for dates of service beginning July 1, 2004 and the cost report year used to recalculate rates shall be 2001; for SFY 2006, the effective date of the rate change is for dates of service beginning July 1, 2005 and the cost report year used to recalculate rates shall be 2002; etc.

A.  A new databank shall be developed from the cost reports for each rebase year in accordance with paragraph (20)(A)1. and subsection (4)(S).
*   *   *

(B) The rebased rates shall be phased in, as set forth below:

1.  A preliminary rebased rate shall be calculated using the same principles and methodology as detailed throughout sections (1)-(19) of this regulation and the updated items detailed above in paragraphs (20)(A)1.-9.

2.  The total increase resulting from the rebase each year shall be calculated as follows:

A.  Each facility’s current rate as of June 30 of each year shall be compared to the preliminary rebased rate effective July 1 of the following SFY.  For example, for SFY 2005, the facility's rate as of June 30, 2004 shall be compared to the preliminary rebased rate effective July 1, 2004; for SFY 2006, the facility's rate as of June 30, 2005 shall be compared to the preliminary rebased rate effective July 1, 2005; etc.
*   *   *


B.  If the preliminary rebased rate is greater than the current rate, the difference between the two (2) shall represent the total increase that will be phased in by granting one-third (1/3) of the total increase each year.  For SFY 2005, one-third (1/3) of the total increase shall be added to the facility's current rate as of June 30, 2004, less the reduction in the nursing facility operations adjustment of fifty-four cents (54¢) effective July 1, 2004 as set forth in (13)(A)9.  The high volume adjustment, if applicable, and the current NFRA shall be added to that total and shall be the facility's prospective rate for SFY 2005.
*   *   *

(C) Interim rates and rates for hospital-based facilities that do not submit cost reports due to having less than one thousand (1,000) patient days for Medicaid residents shall also be recalculated and increases given each July 1 as set forth above.
(Emphasis added.)

A.  Whether Only § (20)(A)1.A Applies to Seasons

The parties dispute what parts of § (20) apply to Seasons.  Seasons contends that only 
§ (20)(A)1.A, which provides for updating the data bank, applies to calculate its new prospective rate, effective July 1, 2004:
  
The version of 13 CSR § 70-10.015 utilized by the Division in October 2006 to set Seasons’ rate contained portions which applied only to facilities in the Medicaid system with 2001 cost reports.  The regulation could not, by its plain language, be applied to facilities without 2001 cost reports, such as Seasons.  The reason Seasons lacked a 2001 cost report is because it had not entered the Medicaid system until 2002, rendering it impossible for Seasons to have a 2001 cost report.  On the other hand, portions of the October 2006 regulation did not require a 2001 cost report for application.  Those portions of the regulation require only the use of the databank information.  Those portions of the regulation not requiring a 2001 cost report can be applied to Seasons.


We reject this reasoning because we must interpret the individual parts of a regulation by its context in the whole regulation.
  By the Plan’s express terms, the purpose of updating the databank is “to reflect the rebase.”  The last sentence of the opening paragraph of subsection (20)(A) provides:


(A) . . .  The following items have been updated to reflect the rebase:  

l.  . . . 

A.  A new databank [sic] shall be developed from the cost reports for each rebase year in accordance with paragraph (20)(A)1. and subsection (4)(S).  
Accordingly, we conclude that if § (20) does not apply to a facility’s reimbursement rate, then the updating of the data bank in § (20)(A)1.A also does not apply.

B.  Whether the 2004 Version of § 208.225
 and § (20) of the Plan Apply to Seasons

Our decision does not stop there, however.  The parties’ agreement that they will litigate only the one issue set out above does not require or allow us to ignore the plain meaning of the statutes and regulation involved.  We have the same powers and discretion in setting Seasons’ rate as the Division.  We must independently arrive at our own conclusions on the law.
  

Ironically, while we disagree with Seasons’ attempt to apply only a part of § (20) to itself, we agree with Seasons’ more basic contention that the rebasing provisions of § (20) do not apply to it because Seasons lacks a 2001 cost report.  Without § (20), there is no authority to redetermine Seasons’ prospective rate after it was effective January 1, 2004.  
In interpreting administrative rules, we rely on the same principles of construction as those used in interpreting statutes.[
]  
The primary rule of statutory construction is to ascertain the intent of the legislature from the language used, to give effect to that intent if possible, and to consider the words used in their plain and ordinary meaning.  And, where a statute's language is clear and unambiguous, there is no room for construction.  In determining whether the language is clear and unambiguous, the standard is whether the statute’s terms are plain and clear to one of ordinary intelligence.  Moreover, the plain and unambiguous language of a statute cannot be made ambiguous by administrative interpretation and thereby given a meaning which is different from that expressed in a statute’s clear and unambiguous language.[
] 
Further, any custom or practice contrary to law is ineffective and cannot be said to constitute binding precedent.[
]

Both the 2004 version of § 208.225 and its implementation by § (20) of the Plan expressly confine rebasing to facilities that have cost reports for a specific year.  Section 208.225.1 provides that the Division “shall recalculate annually the . . . reimbursement rates of each nursing home . . . based on its costs reported . . . for its fiscal year preceding the two facility fiscal years preceding the effective date of the recalculated rates.”  Section (20) of the Plan provides:  “Effective July 1, 2004, nursing facility rates shall be rebased on an annual basis. . . . 1. Nursing facility rates shall be rebased on an annual basis using the cost report year that is three (3) years prior to the effective date of the rate change.”  Three years prior to 2004 is 2001.  Neither the statute nor the Plan designates any other year’s cost report to be used in the recalculation of the prospective rate to be effective July 1, 2004.  Therefore, these laws authorize recalculation of the reimbursement rates of only those facilities with a 2001 cost report.  Since Seasons did not enter the Medicaid Program until November 12, 2002, it does not have a 2001 cost report.  Accordingly, there is no authority for the Division to have recalculated the prospective rate it originally set for Seasons, effective January 1, 2004.  


Because the same versions of § 208.225 and § (20) of the Plan were effective April 1, 2005, the same reasoning demonstrates that the Division had no authority to recalculate Seasons  rate effective April 1, 2005.

C.  Whether the 2005 Version of § 208.225 

and § (21) of the Plan Apply to Seasons

As for the recalculation of Seasons’ reimbursement rate effective July 1, 2006, new laws applied.  The legislature amended § 208.225, effective August 28, 2005, (the 2005 version of 
§ 208.225) as follows:


1.  To implement fully the provisions of section 208.152, the division of medical services shall calculate the Medicaid per diem reimbursement rates of each nursing home participating in the Medicaid program as a provider of nursing home services based on its costs reported in the Title XIX cost report filed with the division of medical services for its fiscal year as provided in subsection 2 of this section.

2.  The recalculation of Medicaid rates to all Missouri facilities will be performed as follows:  Effective July 1, 2004, the department of social services shall use the Medicaid cost report containing adjusted costs for the facility fiscal year ending in 2001 and redetermine the allowable per-patient day costs for each facility.  The department shall recalculate the class ceilings in the patient care, one hundred twenty percent of the median; ancillary, one hundred twenty percent of the median; and administration, one hundred ten percent of the median cost centers. Each facility shall receive as a rate increase one-third of the amount that is unpaid based on the recalculated cost determination.  

(Emphasis added.)

To implement the 2005 version of § 208.225, the Division amended the Plan by adding 
§ (21), which provides:
(21) Per Diem Rate Calculation Effective for Dates of Service Beginning July 1, 2005.  Effective for dates of service beginning July 1, 2005, the rebase provisions set forth in section (20) shall not apply.  Effective for dates of service beginning July 1, 2005, the per diem rates shall be calculated using the same principles and methodology as detailed throughout sections (1)-(19) of this regulation, except that the data indicated in this section (21) shall be used.


(A) The audited 2001 cost report data shall be used to develop the databank and to determine each nursing facility’s per diem rate.  The audited 2001 cost report data; the licensed beds data; and the bed equivalencies data used to determine each nursing facility’s final rate paid for dates of services effective July 1, 2004 shall be deemed final.  This finalized data will be used as the base to calculate the rates effective July 1, 2005.
(Emphasis added.)

There are no provisions in the amended statute or in § (21) of the Plan that provide for the Division to use any cost report other than the cost report for 2001.  As with the 2004 version of 
§ 208.225 and its implementing Plan, these laws limit the Division’s authority to recalculate prospective rates of only those facilities that have 2001 cost reports.  Seasons is not one of those facilities.  The Division and, therefore, this Commission, has no authority to determine a recalculated rate for Seasons to be effective July 1, 2006.  

The Division asks that we accord great weight to its interpretation of the Plan and the “practical construction” of the Plan shown by the Division’s historical practices.
  These factors can be persuasive in our interpretation of statutes and regulations, but not conclusive, and are no substitute for rulemaking. “[A]any custom or practice contrary to law is ineffective and cannot be said to constitute binding precedent.”
  We have considered these factors, but they do not obviate the express limiting language of the 2004 and 2005 amendments to § 208.225.  Since 
§§ (20) and (21) of the Plan were added to carry out the meaning of the amendments to the statute, we interpret the express limiting language of the Plan’s amendments to the same effect.

We realize that the 2004 and 2005 amendments to § 208.225 and to the Plan may have had the purpose to relieve facilities of having initial prospective rates set under ceilings based on an out-of-date data bank.  Nevertheless, the legislature and the Division placed into the laws explicit limitations on which facilities this updating applied to by precisely designating that only the 2001 cost report was to be used in the recalculations.  Because the legislature and Division used such express and precise limiting language, we cannot, in effect, amend those laws again by deleting that language and substituting our own.  


Seasons’ prospective rate effective January 1, 2004, is $110.72.  That rate remains unchanged through the date of this decision, unless there are increases that the Plan provides for that are unrelated to the rebasing provisions of §§ (20) and (21) of the Plan.  This rate represents a $9.54 increase over the interim rate.  The Division shall provide for whatever reimbursement is appropriate under the Plan for the increase over the interim rate.
Summary


Section 208.225, as amended in 2004 and 2005,
 and Regulation 13 CSR 70-10.015(20) and (21) do not authorize any of the recalculations of Seasons' January 1, 2004, prospective rate.   

SO ORDERED on September 11, 2007.



________________________________



JOHN J. KOPP    


Commissioner
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