Before the

Administrative Hearing Commission

State of Missouri


[image: image1.wmf]
KIMBERLY AND CHAD STORZ,
)



)



Petitioners,
)




)


vs.

)

No. 12-0496 RV



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


We dismiss the complaint filed by Kimberly and Chad Storz because it was not timely filed, and therefore, we do not have jurisdiction to hear it.
Procedure


On March 27, 2012, the Storzes filed a complaint appealing a final decision by the Director of Revenue (“the Director”) assessing additional local sales tax on their purchase of a motor vehicle.  We held a hearing on February 7, 2013.  Senior Counsel Stephen P. Sullivan represented the Director.  The Storzes represented themselves and appeared by telephone.  The matter became ready for our decision on February 27, 2013, the date the transcript was filed.
Findings of Fact

1. The Storzes are, and were at all relevant times, residents of O’Fallon, Missouri. 
2. On August 18, 2010, Kimberly Storz purchased a 2010 Dodge motor vehicle.
3. On October 18, 2010, Kimberly Storz applied for a Missouri title and vehicle registration for the 2010 Dodge.  

4. The Storzes jointly titled the Dodge and paid Missouri state sales tax on the net purchase price of the Dodge in the amount of $473.28.  They also paid St. Charles County sales tax on the net purchase price of the Dodge in the amount of $187.63, reflecting the St. Charles County sales tax rate of 1.675%.

5. Although the Storzes informed the license office that they lived in the city limits of O’Fallon, the license office erroneously charged local tax at the St. Charles County rate of 1.675% rather than the City of O’Fallon rate of 3.675%.  The Storzes did not know that they were erroneously charged, and paid the rate they were told.

6. The City of O’Fallon conducted an audit of sales tax records and found that the Storzes wrongly paid the local sales tax for St. Charles County instead of the local sales tax for City of O’Fallon.  The resulting difference is $224.04

7. On January 25, 2012, the Director issued a final decision assessing the Storzes additional local sales tax in the amount of $224.04.  The assessment states:  

This is a “final decision” of the Department of Revenue, which means that you may appeal the assessment to the Administrative Hearing Commission.  To appeal, you must file a petition with the Administrative Hearing Commission.

Send your appeal to:

Administrative Hearing Commission

PO Box 1557

Jefferson City, MO 65102-1557

8. The assessment also states:

You must either pay or appeal this assessment within sixty days.  This makes the deadline for paying the Department or filing your appeal to the Administrative Hearing Commission March 26, 2012.

9. The Storzes erroneously sent their appeal to the Department of Revenue (“the Department”).  The Department received it on March 26, 2012.  

10. A representative of the Department delivered the complaint to this Commission on March 27, 2012.  

11. March 27, 2012 was more than 60 days after January 25, 2012.
12. March 25, 2012, the 60th day, was on a Sunday.
Conclusions of Law 


We have jurisdiction to hear an appeal from “any finding, order, decision, assessment, or

additional assessment” made by the Director.
  Section 144.261 allows a sixty-day period within which to file an appeal of the Director’s sales tax assessments before this Commission.  


A complaint sent by regular mail is filed when we receive it.
  We received the complaint one day past the statutory deadline.  If a representative from the Department delivered the Storzes’ complaint to this Commission the same day the Department received it, it would have been timely filed with us.  However, we have no jurisdiction to hear a complaint filed out of time.
  If we have no jurisdiction to hear the petition, we can do nothing but exercise our inherent authority to dismiss the complaint.
  

“Public policy… favors certainty in the collection of revenue.”
  An error like this does not provide certainty in revenue collection because the license office made the error in calculating sales tax.  But, even if this complaint was timely filed, the Storzes would be liable for the $224.04 difference in sales tax.
  We do not have the authority to simply excuse their liability 
for the underpaid sales tax.  We do not have authority to add to or subtract from the terms of the statutes or to make an exception.

Summary


We dismiss the complaint filed by the Storzes because it was filed out of time, and therefore, we do not have jurisdiction to hear it.

SO ORDERED on March 13, 2013.


________________________________



NIMROD T. CHAPEL, JR


Commissioner
�Section 621.050.1.   Statutory references are to RSMo 2000, unless otherwise noted.


�Section 621.205.


�Community Fed. Sav. & Loan Assoc. v. Director of Revenue, 752 S.W.2d 794, 799 (Mo. banc), cert. denied, 488 U.S. 893(1988).


�Oberreiter v. Fullbright Trucking, 24 S.W.3d 727, 729 (Mo. App., E.D. 2000).  


� Lane v. Lensmeyer, 158 S.W.3d 218, 223 (Mo. 2005).


� See, § 144.070.1, RSMo Supp. 2012; § 144.069; and § 32.087.13, RSMo Supp. 2012. 


� Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).
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