Before the

Administrative Hearing Commission

State of Missouri

IN RE APPLICATION OF 
)

STONEBRIDGE NORTH, LLC FOR A
)

RAILROAD-HIGHWAY CROSSING
) 

No. 03-0357 RR

IN STONEBRIDGE NORTH SUBDIVISION,
)

STONE COUNTY, MISSOURI
)


DECISION


We grant the application of StoneBridge North LLC (Applicant) consistent with the terms set forth in the parties’ motion for consent order and exhibits attached to the motion.

Procedure


On March 12, 2003, Applicant filed an application requesting an order for construction of a grade separation.  In our March 18, 2003, notice of application and order, we designated the Union Pacific Railroad (UP), Missouri & Northern Arkansas Railroad (MNA), Stone County, and the Missouri Highways and Transportation Commission (MHTC) as parties to this proceeding.  We set the hearing three times and granted motions to continue them.  On February 23, 2004, the StoneBridge Village Property Owners Association (Association) filed a motion to intervene as an indispensable party.  On March 12, 2004, the parties filed a motion, signed by all parties,
 for a consent order and waiver of hearing.


We make our findings of fact from the statements set forth in the motion for consent order and exhibits filed with this Commission.

Findings of Fact
1. UP operates lines of its railway system through the State of Missouri, a portion of which extends through Stone County, Missouri.  Swope Drive is an asphalt road running through and crossing such line and is maintained by the Association.  MNA has access to the UP line pursuant to an agreement with UP.

2. UP’s main-line track and one other track cross Swope Drive (Crossing)
 at or near milepost 455.7
 of the UP’s Carthage Subdivision in Stone County, Missouri.

3. The Private Road Viaduct Agreement
 describes the proposed construction (Structure) as follows:

The Licensee desires a license for the construction, maintenance, and use of a new overhead private road crossing (hereinafter “Crossing”), consisting of a grade separated overhead private road crossing structure with all required structural support, and all appurtenances thereto, including, but not limited to any gates, guards, stop signs, identification signs or drainage facilities (hereinafter the “Structure”) for the purpose of allowing vehicles and pedestrians to across the Railroad’s right-of-way trackage at or near Mile Post 455.7, at or near Branson, MO, in the location shown as RAILROAD CROSSING RR STATION 10385+38.53 on the print dated November 21, 2003 and thereafter detailed on the prints dated December 11, 2002, respectively, marked Exhibit A, attached hereto and hereby made a part hereof.

4. The construction of the viaduct/grade separation as proposed in the application is necessary for the adequate protection and safety of vehicular and train traffic traversing the Crossing.

5. UP agrees to grant the Association the right to use the Crossing Area for the sole purpose of constructing, maintaining, and operating the Structure over and across the Crossing Area.

6. MNA agrees to grant the Association a license for the Crossing for the purpose of constructing, maintaining, and operating the Structure as described in Exhibit 2.

7. The MNA and the Association executed a Private Road Viaduct Agreement, wherein the parties agree that the Association will fund one hundred percent (100%) of the actual costs to construct, maintain, and operate over the Structure.

8. The Association, at its own expense, agrees to construct the Structure in accordance with the final plans and specifications, which have been approved in writing by MNA.

9. The Association agrees to reimburse MNA for all actual costs incurred by MNA in the construction, maintenance, and operation of the Structure as described in Exhibit 2.

10. The Association, at its expense, agrees to apply for and obtain all public authority required by law, ordinance, rule or regulation for the project, and agrees to furnish to MNA upon request proof that such authority has been obtained. 

11. All of the Association’s contractors (and their respective subcontractors) that will be performing any construction work on the Structure or within the Crossing area or any other portions of MNA and UP right-of-way will be required to execute MNA’s standard Contractor’s Right of Entry Agreement and procure and provide insurance coverage.

12. The Association, for the entire period that the Structure is located on and over the MNA and UP’s right-of-way, agrees to maintain insurance coverage as described in Exhibit 1 and Exhibit 2.  The Association agrees to provide MNA and UP with the insurance certificates, binders and endorsements, identifying License No. M&NA-031101, issued by the insurance carrier providing the insurance coverage and endorsements required.
  The Association agrees that its contractors (and their respective subcontractors) will provide the insurance coverage as listed in Exhibit 1.

13. The Association agrees to contact the MNA’s local Chief Engineer at least ten (10) working days in advance of any maintenance, repair, or reconstruction of the Structure so MNA can determine if flagging and/or any other protection is needed.  The Association agrees to pay MNA for all charges connected with such services within thirty (30) days after presentation of a bill.

14. The MHTC shall have no costs in relation to the construction, maintenance, or operation of the Structure over and across the Crossing Area.

15. Stone County takes no position as to whether Swope Drive or any of the roads within the StoneBridge development are public roads or private roads.  The determination of that issue is the subject of a lawsuit pending in the Circuit Court of Stone County, Missouri.  Stonebridge North, LLC v. Stone County Commission, No. CV 5 02-247-CC.

16. Stone County shall incur no costs or duties, past, present, or future, regarding the construction of the Structure, and incurs no responsibility to repair or maintain the road, the Structure or associated structures.  All such duties and responsibilities shall lie solely with the Association.

17. All construction work on the Structure shall be completed within one year or (12) months from the effective date of this decision, or the date in the Private Road Viaduct Agreement,
 whichever is later.

Conclusions of Law


We have jurisdiction over this case.  Section 389.610.9, RSMo Supp. 2003.  

Motion to Intervene


We grant the Association’s motion and make it a party to this proceeding.

Application


The parties have agreed and we find that the project is in the public interest.  Therefore, we grant the application and order the following:

1. UP shall grant the Association the right to use the Crossing Area for the sole purpose of constructing, maintaining, and operating the Structure over and across the Crossing Area.

2. MNA shall grant the Association a license for the Crossing for the purpose of constructing, maintaining, and operating the Structure as described in Exhibit 2.

3. The Association shall fund one hundred percent (100%) of the actual costs to construct, maintain, and operate over the Structure.

4. The Association, at its own expense, shall construct the Structure in accordance with the final plans and specifications, which have been approved in writing by MNA.

5. The Association shall reimburse MNA for all actual costs incurred by MNA in the construction, maintenance, and operation of the Structure as described in Exhibit 2.

6. The Association, at its expense, shall apply for and obtain all public authority required by law, ordinance, rule or regulation for the project, and shall furnish to MNA upon request proof that such authority has been obtained.  The Association shall comply with all federal, state and local laws.

7. All of the Association’s contractors (and their respective subcontractors) that will be performing any construction work on the Structure or within the Crossing area or any other portions of MNA and UP right-of-way shall execute MNA’s standard Contractor’s Right of Entry Agreement and procure and provide insurance coverage.

8. The Association, for the entire period that the Structure is located on and over the MNA and UP’s right-of-way, shall maintain insurance coverage as described in Exhibit 1 and Exhibit 2.  The Association shall provide MNA and UP with the insurance certificates, binders and endorsements, identifying License No. M&NA-031101, issued by the insurance carrier providing the insurance coverage and endorsements required.  The Association’s contractors (and their respective subcontractors) shall provide the insurance coverage as listed in Exhibit 1.

9. The Association shall contact the MNA’s local Chief Engineer at least ten (10) working days in advance of any maintenance, repair, or reconstruction of the Structure so MNA can determine if flagging and/or any other protection is needed.  The Association shall pay MNA for all charges connected with such services within thirty (30) days after presentation of a bill.

10. The MHTC shall have no costs in relation to the construction, maintenance, or operation of the Structure over and across the Crossing Area.

11. Stone County shall incur no costs or duties, past, present, or future, regarding the construction of the Structure, and incurs no responsibility to repair or maintain the road, the Structure or associated structures.  All such duties and responsibilities shall lie solely with the Association.

12. All construction work on the Structure shall be completed within one year or (12) months from the effective date of this decision.


SO ORDERED on March 22, 2004. 



_______________________________



JUNE STRIEGEL DOUGHTY



Commissioner

	�Exhibit 1 is the Viaduct Agreement between UP and the Association.  Exhibit 2 is the Private Viaduct Agreement between MNA and the Association.





	�The same attorney represents Applicant and the Association.


	�The motion and exhibits use “Crossing” and “Crossing Area” interchangeably.  We assume that they have the same meaning.





	�The Viaduct Agreement states that the Crossing is at “approximate Railroad’s Milepost 451.7[.]”  (Ex. 1.)





	�Ex. 2 at 1.


	�Ex. 1.





	�We assume that MNA has the power to grant this license although UP operates the lines and MNA has access pursuant to an agreement with UP.





	�Ex. 2





	�Id.


	�Ex. 2.


	�Id.


	�Id.


	�The Private Road Viaduct Agreement is dated November 1, 2003. (Ex. 2 at 1.)  It states that construction shall be performed within twelve months from the date of the agreement.  Id. at 2.





	�Ex. 2
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