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DECISION
Tami Stone is subject to discipline for being too impaired to perform her nursing duties and for misconduct, gross negligence, and a violation of the professional trust and confidence she had with the facility that employed her and with its residents.
Procedure

On February 27, 2008, the State Board of Nursing (“the Board”) filed a complaint to establish cause to discipline Stone’s practical nurse license.  On April 29, 2008, Stone was served in person with our notice of complaint/notice of hearing and a copy of the complaint.  Stone did not respond to the complaint.  We held a hearing on November 12, 2008.  Loretta L. Schouten represented the Board.  Neither Stone nor anyone representing her appeared.  The case became ready for our decision when the transcript was filed on November 13, 2008. 
Findings of Fact

1.
The Board licensed Tami Lynn Stone a/k/a Tami Lakey as a practical nurse (“LPN”) under the name Tami Lynn Stone.  Stone’s license was current and active at all relevant times.

2.
On June 20, 2005, the Springfield Rehabilitation and Health Care Center (“Center”) employed Stone as an LPN. 
3.
On June 20, 2005, Stone consumed alcohol before reporting to work at the Center even though she knew that she had to report to work that day.  Stone arrived for work carrying a cup full of an alcoholic drink, but emptied the contents of the cup in the parking lot of the Center prior to entering the building.
4.
When Stone entered the Center, she smelled of alcohol, was unstable, and exhibited an unsteady gait.
5.
The alcohol affected Stone to the extent that she was unable to perform her duties as an LPN.
6.
The Director of Nursing secured Stone’s keys upon arrival at the Center and took Stone home before she had any contact with residents or medications at the Center.

7.
On July 6, 2005, Stone told an investigator that she knew she had to go to work on June 20, 2005, but drank beforehand anyway.  Stone said that her conduct was the result of a relapse after having maintained sobriety for five years before June 20, 2005.
8.
Up to and including June 20, 2005, Stone had formed a relationship with the Center and her patients in which they relied upon Stone’s professional expertise to appear for work capable of safely fulfilling her nursing duties.
Conclusions of Law

We have jurisdiction of the complaint.
  The Board has the burden to prove facts for which the law allows discipline.

The Board proved the facts alleged in the complaint by offering into evidence the investigation file compiled by the Department of Health and Human Services, Division of Senior Services and the Board's request for admissions.  The Board had served the request for admissions on Stone, but Stone never responded.  Stone's failure to respond to the request for admissions establishes the matters asserted in the request, and no further proof is required.
  That rule applies to all parties, including those acting without an attorney.
  
Such a deemed admission can also establish “application of the facts to the law, or the truth of the ultimate issue, opinion or conclusion, so long as the opinion called for is not an abstract proposition of law.”
  Nevertheless, the General Assembly and the courts have instructed us that we must:
 
make an independent assessment of the facts to determine whether cause for disciplining a licensee exists. . . .  But this impartiality would be compromised if the determination of cause was not a separately and independently arrived at determination by the Hearing Commission. 

We therefore independently apply the law to the facts that Stone is deemed to have admitted to determine whether the Board established cause for discipline.
The Board proved that Stone appeared for work so much under the influence of alcohol that she could not perform her duties as an LPN.  The Board contends that such conduct is cause to discipline Stone’s license under § 335.066.2 for:
(1) Use . . . of . . . alcoholic beverage to an extent that such use impairs a person's ability to perform the work of any profession licensed or regulated by sections 335.011 to 335.096;

(5) Incompetency, misconduct, gross negligence . . . in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;
(12) Violation of any professional trust or confidence[.]
I.  Impairment of the Ability to Perform
The Board's request for admissions asked Stone to admit that when she arrived at work on June 20, 2005, she was carrying a cup full of an alcoholic drink, had the odor of alcohol emanating from her person, was unable to perform her duties as a nurse, was unstable and exhibited an unsteady gait, was in an impaired condition in that she was under the influence of alcohol, and was impaired in that she was unable to perform her duties as a nurse.  The Department's investigation file shows that Stone told the investigator that she knew she had to work that day, that she did not want to be there after being sober so long, and that she did not know why she did it.  The evidence proves facts that are cause for discipline under § 335.066.2(1).
II.  Incompetence
In § 339.066.2(5), “incompetency” means a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  The Director of Nurses intercepted Stone before she began her duties and took Stone home.  We can reach no conclusion about Stone’s competence because she never engaged in or attempted to engage in her duties on June 20, 2005.  
III.  Misconduct

The Court of Appeals has defined misconduct:

The Supreme Court found that "[m]isconduct means transgression, dereliction, unlawful, or wrongful behavior, or impropriety that is willful in nature."  Conard, 944 S.W.2d at 201 Since the Supreme Court did not define "willful" in Baber or Conard this court utilizes the dictionary definition of "willful."  "Willful" is defined as "proceeding from a conscious motion of the will; ... deliberate. Intending the result which actually comes to pass; ... intentional, purposeful; ... done with evil intent, or with bad motive or purpose, or with indifference to the natural consequences, unlawful...." BLACK'S LAW DICTIONARY 1599 (7th ed.1999).
The Court of Appeals has defined professional functions and duties:
  

The ordinary meaning of “function” applicable here is:  “1:  professional or official position:  OCCUPATION, 2:  the action for which a person or thing is specially fitted or used or for which a thing exists.”  The shared meaning elements of synonyms of “function” is “the acts or operations expected of a person or thing.”  Webster’s New Collegiate Dictionary, 465 (1977).  The ordinary meaning of “duty” applicable here is:  “2a:  obligatory tasks, conduct, service, or functions that arise from one’s position (as in life or in a group).  3a:  a moral or legal obligation.”  Webster’s New Collegiate Dictionary, 355 (1977).  

Stone knew that her employer expected her to engage in her functions and duties as an LPN on June 20, 2005, but drank alcohol anyway before arriving at work.  Whether or not she intended to become too impaired to perform her duties, Stone’s conduct clearly showed her “indifference to the natural consequences” of her drinking.  Therefore, Stone is subject to discipline under 
§ 339.066.2(5) for misconduct.
IV.  Gross Negligence
In a statute setting forth causes for disciplining professional engineers and which is identical to § 339.066.2(5), the Court of Appeals has defined “gross negligence” as follows:

The Commission defined the phrase in the licensing context as “an act or course of conduct which demonstrates a conscious indifference to a professional duty.”  This definition, the Commission found, requires at least some inferred mental state, which inference may arise from the conduct of the licensee in light of all surrounding circumstances.  Appellants have posited a definition purportedly different that would define the phrase as “reckless conduct done with knowledge that there is a strong probability of harm, and indifference as to that likely harm.”  We are not persuaded that the two definitions are in fact different.  An act which demonstrates a conscious indifference to a professional duty would appear to be a reckless act or more seriously a willful and wanton abrogation of professional responsibility.6  The very nature of the obligations and responsibility of a professional engineer would appear to make evident to him the probability of harm from his conscious indifference to professional duty and conscious indifference includes indifference to the harm as well as to the duty.
Footnote 6:  Sec. 562.016.4 RSMo 1986, defines “reckless” in the criminal context as when a person “disregards a substantial and unjustifiable risk that circumstances exist or that a result will follow and such disregard constitutes a gross deviation from the standard of care which a reasonable person would exercise in the situation.”  We do not note any substantial difference between that definition and the Commission definition of gross negligence, except the latter is shorter.
There is an overlap between the required mental state for misconduct and for gross negligence to the extent that misconduct can be shown from the licensee’s “indifference to the natural consequences” of his or her conduct and that gross negligence requires the licensee’s conscious indifference to a professional duty or standard of care.  Nevertheless, proving misconduct does not necessarily prove gross negligence, because to prove gross negligence the Board must establish the professional duty or standard of care from which the licensee deviated.  In this case, § 339.066.2(1) sets forth the professional duty or standard of care regarding alcohol consumption.  It requires that at the least, an LPN cannot consume so much before going to work that the alcohol would impair his or her ability to perform required nursing duties.  Stone’s conduct shows a deviation from that standard of care so egregious as to show a conscious 
indifference to her professional duties.  There is cause for discipline under § 339.066.2(5) for gross negligence.  
V.  Professional Trust and Confidence

Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his or her clients, but also between the professional and his or her employer and colleagues.
  The Center’s patients and managers trusted Stone to arrive at work with the capacity to exercise her “special knowledge and skills.”  In spite of knowing the risk of impairment by drinking alcohol before reporting to work, Stone consumed alcohol and arrived at the Center too impaired to exercise her special knowledge and skills in the performance in her practical nurse duties.  There is cause for discipline under § 339.066.2(12).  
Summary

There is cause to discipline Stone under § 339.060.2(1), (5), and (12).

SO ORDERED on January 13, 2008.
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NIMROD T. CHAPEL, JR.       


Commissioner
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