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State of Missouri
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)
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No. 05-1835 PO



)

DIRECTOR OF PUBLIC SAFETY, 
)




)



Respondent.
)

DECISION

The Director of Public Safety (“the Director”) has cause to deny the application of Brian Paul Stone to enter a peace officer training program.  

Procedure


On December 30, 2005, Stone filed a complaint appealing the December 23, 2005, decision of the Director denying his application for entrance to a peace officer training academy.  The Director denied the application on grounds that the applicant “has committed any criminal offense, whether or not a criminal charge has been filed.”  Section 590.080.1(2).
  On December 30, 2005, we issued a stay order pending our decision in this case.  We convened an expedited hearing on January 6, 2006.  Stone represented himself.  Assistant Attorney General Ted Bruce represented the Director.  

Respondent’s Exhibit A


At the hearing, the Director introduced into evidence Respondent’s Exhibit A, which is records from the Circuit Court of Cole County pertaining to a stealing misdemeanor.  Section 590.180.3 provides: 
In any . . . hearing . . . pursuant to this chapter, any record relating to any applicant . . . shall be admissible into evidence, regardless of . . . the status of any record as open or closed, including records in criminal cases whether or not a sentence has been imposed. . . .
Therefore, Respondent’s Exhibit A was properly admitted into evidence in this case.  However, we place this exhibit under seal so that it is not accessible to the general public, as it remains a closed record under §§ 610.105 and 610.120.1 except for evidentiary purposes in this case.  

In addition, we find such a lack of clarity in Respondent’s Exhibit A that we must explain the basis for our findings of fact in this case.  The top of page one of the document states:  “Disposition:  Tried by Court-Guilty.”  The middle of page one states:  “Disposition:  07-Sep-1999  Tried/Court-Guilty.”  The second page of the document contains a docket entry stating:  “07-Sep-1999 Tried by Court-Guilty.”  We find the document unclear because it could mean that Stone actually had a bench trial in court, or it could be part of a standard format that the court uses to indicate simply that there was no jury in the case.  Stone stated in his application and his complaint that he entered a plea of guilty to stealing.  At the hearing, Stone stated, upon questioning from this Commission, that he entered a plea of guilty to stealing.  (Tr. at 6.)  The Director offered no testimony refuting that assertion, and the Director’s answer to the complaint admits that “Petitioner pled guilty to the crime of stealing.”
  We have therefore made a finding of fact that Stone pled guilty to that crime.  
Findings of Fact


1.  On an unspecified date after Stone had graduated from high school, Stone went to Jefferson City High School to visit a girl who was his girlfriend at that time.  He parked his truck, and one of the principals came out and told Stone that no one was allowed on school property unless authorized.  Stone was not actually on the school property at that time, but he pled guilty to the infraction of trespass in the second degree and received a suspended imposition of sentence (“SIS”).  

2.  On an unspecified date, apparently in 1999, a friend woke Stone up and requested his assistance in fixing a flat tire.   Stone drove him to a car lot in Jefferson City, and both of them got out of Stone’s vehicle.  The lug nuts were removed from a vehicle parked in the lot and placed in the back of Stone’s truck.  The police arrived on the scene.  The two were arrested and charged with stealing.   The prosecutor led Stone to believe that if he pled guilty, he would get probation and community service, would receive an SIS, and the matter would not appear on his record.  On September 7, 1999, in the Circuit Court of Cole County, Stone pled guilty to the crime of stealing and received an SIS.

3.  On July 27, 2005, Stone completed a “Missouri Peace Officer License Legal Questionnaire.”  The form instructed that all basic training applicants must complete the questionnaire prior to being admitted into a basic training course.  In response to the question “Have you ever pleaded guilty to or been convicted of any criminal offense, including those for which imposition of sentence was suspended? (§ 590.080.1(2), RSMo),” Stone answered “yes.”  Stone attached an additional page explaining:  

In 1997 I had two misdemeanor charges, one was Trespassing.  The other was stealing lug nuts.  Both were sis charges with community service and one year probation.  I served my community service and went through my probation and both the 
charges went into a closed file and were to be removed from my permanent record.  


4.  Stone began classes at the academy on September 8, 2005.  The class was informed that they were approved to attend the classes.  Stone has paid approximately $4,300 in tuition, plus equipment. 

5.  On December 23, 2005, the Director denied Stone’s application for entry to the academy.  

6.  Stone has been employed as a jailer/corrections officer by the Audrain County Sheriff’s Department since June 13, 2005.  The sheriff is aware of Stone’s history and is supportive of Stone’s application to enter the academy.  Stone has performed well in his job and is respected by his colleagues.  
Evidence


On January, 6, 2006, after the hearing, Stone faxed a letter that he wished to be considered as additional evidence.  We have received no objection from the Director.  We admit the document into evidence as Petitioner’s Exhibit 2.  
Conclusions of Law


We have jurisdiction to hear Stone’s petition.  Section 590.100.3.  Our decision is limited to whether the Director has cause to deny Stone’s application; we do not exercise the Director’s discretion to grant the application, grant it subject to probation, or deny it.  Section 590.100.3.  Stone has the burden to prove that he is entitled to be admitted into the academy.  Section 621.120, RSMo 2000.  Because Stone filed the petition, the Director’s answer provides notice of the facts and law at issue.  Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984). 
I.  Statutory Grounds for Denial


Section 590.100.1 provides:
The director shall have cause to deny any application for a peace officer license or entrance into a basic training course when the director has knowledge that would constitute cause to discipline the applicant if the applicant were licensed.
The answer cites the cause at § 590.080.1(2), which allows denial if Stone:

[h]as committed any criminal offense, whether or not a criminal charge has been filed[.]

(Emphasis added.)  

We first address, sua sponte, whether the Director’s denial letter and answer invoked the correct law, given that § 590.080.1(2) became effective on August 28, 2001, and that Stone’s conduct and guilty plea apparently occurred in 1999.  We conclude that they did.  In general, we apply the law in effect when the alleged conduct occurred.  Section 1.170; Comerio v. Beatrice Foods Co., 595 F. Supp. 918, 920-21 (E.D. Mo 1984).  However, because Stone is an applicant, we apply the current version of the statute, as pled in the Director’s answer.  The past tense form “has committed” indicates a legislative intent that the current version of the statute should apply to past conduct.  See State Bd. of Regis’n for the Healing Arts v. Boston, 72 S.W.3d 260, 265 (Mo. App., W.D. 2002).  We have applied this reasoning in other peace officer applicant cases involving a similar timing pattern.  E.g., Furlow v. Director of Department of Public Safety, 
No. 05-0218 PO (April 4, 2005); Gregory v. Director of Department of Public Safety, No. 02-1794 PO (March 21, 2003).  

Stone began classes on September 8, 2005, and the Director did not issue a denial letter until December 23, 2005.  Stone complains of this delay, noting that he invested considerable time and money on his course between September and the end of December.  However, the Director’s decision denying Stone participation in the training is the basis for Stone’s appeal, and 
his entitlement to participate in the training is the only issue that is before us.  Section 590.100.3 provides:  

Any applicant aggrieved by a decision of the director pursuant to this section may appeal within thirty days to the administrative hearing commission, which shall conduct a hearing to determine whether the director has cause for denial, and which shall issue findings of fact and conclusions of law on the matter.  The administrative hearing commission shall not consider the relative severity of the cause for denial or any rehabilitation of the applicant or otherwise impinge upon the discretion of the director to determine whether to grant the application subject to probation or deny the application when cause exists pursuant to this section. . . .
Therefore, our review is limited to a determination of whether Stone has committed criminal offenses, and thus whether there is any cause to deny him participation in the training program.  

II.  The Alleged Crimes  

A.  Trespass

Our record contains no documents regarding a crime of trespass, and the Director does not cite what criminal trespass statute or ordinance was allegedly violated.  Stone testified that he pled guilty to trespass in the second degree, which is an infraction.  

Section 569.150, RSMo 2000, provides:  


1.  A person commits the offense of trespass in the second degree if he enters unlawfully upon real property of another.  This is an offense of absolute liability.  

2.  Trespass in the second degree is an infraction.  

An infraction is not a criminal offense.  Section 556.021.2, RSMo 2000.  Therefore, we do not find cause to deny Stone’s application because of the trespassing incident.

B.  Stealing
The Director also argues that Stone committed the crime of stealing:    


A person commits the crime of stealing if he or she appropriates property or services of another with the purpose to 
deprive him or her thereof, either without his or her consent or by means of deceit or coercion.  
Section 570.030.1, RSMo 2000.   

III.  Effect of Guilty Plea

In Missouri Department of Public Safety v. Dameron, 161 S.W.3d 411 (Mo. App., W.D. 2005), the Director argued that a guilty plea, resulting in an SIS, precluded a peace officer from relitigating the issue of his guilt in a disciplinary proceeding before this Commission.  We concluded that Dameron did not commit a criminal offense and was not subject to discipline.  The court relied on the Director’s Regulation 11 CSR 75-13.090(2)(A) in concluding that Dameron committed a criminal offense because he pled guilty.  However, the court did not address the validity of the regulation.  This Commission has noted that the Director lacked authority to promulgate the regulation.  Director of Public Safety v. Curtin, No. 05-0294 
(July 21, 2005).  The Director’s plenary rulemaking power under § 590.123.1, RSMo 2000, “to effectuate the purposes of this chapter [590, RSMo]” was repealed effective August 28, 2001.
  Since August 28, 2001,
 the Director has had rulemaking power regarding the discipline of peace officer licenses only under § 590.030.5(1), which is specifically limited to continuing education.  


Under the legal doctrine of collateral estoppel, a party to a legal proceeding cannot relitigate an issue that has been determined in another legal proceeding.  In James v. Paul, 
49 S.W.3d 678 (Mo. banc 2001), the court gave collateral estoppel effect to a guilty plea.  That case is distinguishable in that the criminal court sentenced the defendant in the criminal case to five years’ imprisonment but suspended execution of the sentence.  The Missouri Supreme Court noted that the “doctrine of collateral estoppel will not be applied where to so would be 
inequitable,” and that “[e]ach case must be analyzed on its own facts.”  Id. at 683.  In determining whether to apply collateral estoppel, fairness is the overriding issue.  Carr v. Holt, 134 S.W.3d 647, 649 (Mo. App., E.D. 2004).  Before giving preclusive effect to a prior adjudication under collateral estoppel, a tribunal must consider four factors:  (1) whether the issue decided in the prior adjudication was identical to the issue presented in the present action; (2) whether the prior adjudication resulted in a judgment on the merits; (3) whether the party against whom estoppel is asserted was a party or was in privity with a party to the prior adjudication; and (4) whether the party against whom collateral estoppel is asserted had a full and fair opportunity to litigate the issue in the prior suit.  Id.; see also Consumer Finance Corp. v. Reams, 158 S.W.3d 792, 797 (Mo. App., W.D. 2005).    

We find no Missouri case squarely addressing whether a guilty plea with an SIS should be given collateral estoppel effect.  In determining that a guilty plea with a suspended execution of sentence was a judgment on the merits, James v. Paul, 49 S.W.3d at 683, the Missouri Supreme Court noted that the trial judge in the underlying criminal case ensured that the plea was voluntary by inquiring of the defendant and his attorney, Rule 24.02(c), and inquiring of the defendant, his attorney, and the prosecutor regarding the facts in order to make a determination that a factual basis existed for the guilty plea, as required by Rule 24.02(e).  The court addressed a number of policy issues and noted that there is a split among the courts of various jurisdictions as to whether to give collateral estoppel effect to a guilty plea.  The court further noted that collateral estoppel may promote policies of finality, consistency, and judicial economy.
 

Our recent decisions have followed the guidance of James v. Paul and have analyzed each case on its own facts.  E.g., Director of Public Safety v. Jones, No. 04-1189 PO (June 23, 2005); Osborn v. Director of Public Safety, No. 05-0024 PO (Aug. 16, 2005);
  Director of Public Safety v. Faulkner, No. 05-0295 PO (Sept. 28, 2005).  
IV.  Application of Law to the Facts of This Case

In the present case, we conclude that even if we do not give collateral estoppel effect to the guilty plea to the stealing offense, Stone has not met his burden to show that he did not commit that offense.  Stone testified that his friend stated that he had a spare tire on a vehicle that he had test driven the previous weekend.  Stone further testified that the two got out of Stone’s truck on the car dealer’s lot and that the friend removed the lug nuts from a vehicle parked in the lot and placed them in the back of Stone’s truck.  The police then arrived on the scene.  

Section 570.030.1, RSMo 2000, provides:    


A person commits the crime of stealing if he or she appropriates property or services of another with the purpose to deprive him or her thereof, either without his or her consent or by means of deceit or coercion.  

The crime of stealing was committed.  It is not reasonable that someone would have their own spare tire on a vehicle that they were merely test driving and leave it on a vehicle in a car lot, especially after a matter of days.  We must infer that the lug nuts were removed from someone else’s vehicle without that person’s consent.  Even if, as Stone claimed, he did not personally remove the lug nuts, his participation in the crime was sufficient to render him an accomplice, and thus guilty of the crime.  State v. Parsons, 152 S.W.3d 898, 902-03 (Mo. App., W.D. 2005).    
Stone appears to argue that at most, the crime of attempted stealing was committed.  Stone stated:  “Nothing was appropriated.  It was all still there.”
  We disagree with the suggestion that the crime of stealing was not committed.  Stone and his friend appropriated the property of another without that person’s consent.  They were thwarted in their efforts to leave the scene only because the police arrived.  Even by the time the police arrived, the crime of stealing the lug nuts had been committed, regardless of how trivial that may seem.  
Stone asserts that he kept bad company and should not have done so.  However, as we have stated, his participation makes him responsible for the crime as an accomplice, and there is no evidence of any protest against the friend’s actions on Stone’s part.  
The guilty plea is generally regarded as an admission that may be considered along with other evidence.  Nichols v. Blake, 418 S.W.2d 188, 190 (Mo. 1967).  In Nichols v. Blake, id.,  the court discussed a number of cases and concluded:  

We conclude that the above cases do not establish a rule in this state that a plea of guilty by a defendant in a criminal case, even though unexplained in a subsequent civil proceeding in which plaintiff has offered evidence of the plea, constitutes a “confession” as a matter of law which removes the issue of liability from the consideration of the jury.  As previously stated, the plea is a declaration against interest to be considered by the jury as other declarations against interest.  

Stone was charged with and pled guilty to the offense of stealing.  We conclude that the facts are consistent with his plea of guilty and that Stone has not sufficiently “explained away” the plea.  

We understand that Stone committed this crime in his youth and pled guilty to it with the understanding that upon successful completion of probation it would not appear on his record and would not be an obstacle to his future endeavors.  However, under § 590.100.3, this Commission does not have the discretion to consider the relative severity of the cause for denial 
or any rehabilitation of the applicant or otherwise impinge upon the discretion of the Director to determine whether to deny the application when cause exists under § 590.100.1.  In other words, when the Director asserts cause to deny the application on grounds that the applicant has committed a criminal offense, the statute allows us only to consider whether the applicant in fact committed the offense.  We have no other function.  

However, § 590.100.4 provides:
Upon a finding by the administrative hearing commission that cause for denial exists, the director shall not be bound by any prior action on the matter and shall, within thirty days, hold a hearing to determine whether to grant the application subject to probation or deny the application. . . .
Stone will have another chance to plead his case at such a hearing.  Section 590.100.1 states that the Director shall “have cause to deny any application” for any of the grounds for discipline set forth in § 590.080.1 (emphasis added).  This appears to allow the Director some degree of discretion, rather than mandating that the Director deny the application.    
Summary

We find that the Director has cause to deny Stone’s application to attend a basic training course.


SO ORDERED on January 12, 2006.



________________________________



KAREN A. WINN



Commissioner

	�Statutory references are to the 2004 Supplement to the Revised Statutes of Missouri unless otherwise noted.


	�The Director’s counsel asserted in opening statement that Stone “was found guilty in a court-tried case of the misdemeanor crime of stealing” (Tr. at 6), thus giving rise to the questioning from this Commission.  


	�Section A, H.B. 80, 92nd Gen. Assem., 1st Sess. (2001 Mo. Laws 299, 301); and Mo. Const. art. III, § 29.


	�2001 Mo. Laws at 301 and 316.





	�We note that the quoted portions of James v. Paul were a 4-3 decision of the court.  Opinion by Holstein, J.; Price, C.J., Limbaugh and Benton, JJ., concurring; White, J., and Wolff, J. dissenting as to that portion of the opinion;  Wallace, Sp. J., concurring in opinions of White and Wolff, JJ.; Stith, J., not sitting.  


	�Currently on appeal before the Circuit Court of Cole County, Case No. 05AC-CC00760.  


	�Tr. 22.
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