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)


vs.

)

No. 03-1402 DI




)

KIRK M. STOCK,

)




)



Respondent.
)

DECISION


Kirk M. Stock’s insurance producer license is subject to discipline because his license was revoked by another state and because he failed to respond in writing to a written request for information from the Director.

Procedure


On July 10, 2003, the Director of Insurance (Director) filed a complaint seeking to discipline Stock’s license.  Stock was served with the complaint on September 12, 2003, and failed to file a response.  We held a hearing on January 5, 2004.  Stephen Gleason, with the Department of Insurance, represented the Director.  Although notified of the time and place of the hearing, neither Stock nor anyone representing him appeared.  The matter became ready for our decision on January 12, 2004, the date the transcript was filed.

Findings of Fact

1. Stock was issued an insurance producer license that expired on December 2, 2002.

2. On December 20, 2000, the State of Arizona revoked Stock’s insurance producer license or its equivalent.

3. Stock failed to respond in writing to a written request for information sent by the Director on July 31, 2002.

Conclusions of Law 


We have jurisdiction to hear the Director’s complaint.  Section 621.045.
  The Director has the burden of proving that Stock has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


The Director’s complaint cites § 375.141.1(2), (8) and (9), RSMo Supp. 2002, as cause to discipline Stock’s license.  The conduct at issue took place in 2000 and 2002.  We apply the substantive law in effect when the conduct occurred.  Section 1.170; Comerio v. Beatrice Foods Co., 595 F. Supp. 918, 920-21 (E.D. Mo. 1984).  The Director must provide sufficient notice for Stock to prepare a defense.  Duncan v. Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs, 744 S.W.2d 524, 538-39 (Mo. App., E.D. 1988).

License Revoked in Another State


For the allegation that Stock’s license is subject to discipline because his license was revoked in another state, we must look to the 2000 statute.  While the language has changed slightly, the subsection number has not changed, and we find the language similar enough to put Stock on notice of the charge.  Section 375.141.1(9) authorizes discipline if the license has been 

suspended or revoked by another state.  Arizona revoked Stock’s license on December 20, 2000.  Therefore, we find cause for discipline under § 375.141.1(9).

Failure to Respond to Director’s Letter


Section 375.141.1(2), RSMo Supp. 2002, authorizes discipline for:


(2) Violating any insurance laws, or violating any regulation, subpoena or order of the director or of another insurance commissioner in any other state.

The Director argues that Stock violated § 374.210, which states:


2.  Any person who shall refuse to give such director full and truthful information, and answer in writing to any inquiry or question made in writing by the director, in regard to the business of insurance carried on by such person . . . shall be deemed guilty of a misdemeanor, and, upon conviction thereof, shall be punished by a fine not exceeding five hundred dollars, or imprisonment not exceeding three months.

Stock did not respond in writing to the Director’s written request for information in regard to the insurance business, on July 31, 2002.  Stock violated § 374.210, and his license is subject to discipline under § 375.141.1(2), RSMo Supp. 2002.
Fraud, Dishonest Practices, Incompetence


The Director cites § 375.141.1 (8), RSMo Supp. 2002, which authorizes discipline for:


(8) Using fraudulent, coercive, or dishonest practices, or demonstrating incompetence, untrustworthiness or financial irresponsibility in the conduct of business in this state or elsewhere[.]

Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.  State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).  Dishonesty is a lack of integrity or a disposition to defraud or deceive.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 333 (10th ed. 1993).  To coerce is to restrain or dominate by force.  Id. at 222.  Incompetence is a general lack of, or a lack of disposition to use, a professional ability.  

Forbes v. Missouri Real Estate Comm’n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  The definition of “trustworthy” is “worthy of confidence” or “dependable.”  WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 2457 (unabr. 1986).  Irresponsible means “not based on sound reasoned considerations . . . unprepared or unwilling to meet financial responsibilities.”  Id. at 1196.


We do not find that one instance of failing to respond to a written letter – the act that occurred when this version of the statute was in effect – constitutes fraud, coercion, dishonesty, incompetency, financial irresponsibility or untrustworthiness.  


The Director may be asking us to find cause for discipline based on the conduct as described in the Arizona disciplinary order.  The corresponding statute in effect at that time would be § 375.141.1(6), which authorizes discipline if the licensee:


Practiced or aided or abetted in the practice of fraud, forgery, deception, collusion or conspiracy in connection with any insurance transaction[.]

However, the complaint does not set forth the acts Stock is accused of committing, and the Director offers only the Arizona disciplinary order as proof of the underlying conduct.  We find that the complaint does not give Stock sufficient notice that he might be subject to discipline for his conduct in Arizona.  Duncan, 744 S.W.2d at 539.  We find no cause for discipline under 

§ 375.141.1(8), RSMo Supp. 2002, or § 375.141.1(6).

Summary


Stock’s license is subject to discipline under § 375.141.1(9) and under § 375.141.1(2), RSMo Supp. 2002.


SO ORDERED on February 6, 2004.



________________________________



KAREN A. WINN



Commissioner

	�Statutory references, unless otherwise noted, are to the 2000 Revised Statutes of Missouri.
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