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DECISION

We dismiss Still Gin & Grain, Inc. (“Still”) as a party because the law does not give it the right to prosecute the appeal of the denial of the application for a sales/use tax refund/credit that Union Electric d/b/a AmerenUE (“UE”) had filed (“UE application”).  We dismiss the appeal as to UE because UE has not prosecuted the appeal.

Procedure

On March 17, 2008, Still filed an appeal from the decision of the Director to deny UE’s application for a sales/use tax refund/credit.  On April 21, 2008, the Director filed a motion to dismiss the appeal.  We gave Still until May 12, 2008, to reply to the motion, but it did not reply.  On June 12, 2008, we issued an order adding UE as a petitioner and giving UE until June 30, 2008, to have counsel enter an appearance if UE wanted to pursue this appeal.  No counsel entered an appearance for UE.

The motion to dismiss requests “involuntary dismissal,” which means “a disposition of the case that does not reach the merits of the complaint.”
  We may grant the motion to dismiss based on a preponderance of the evidence.
  Because the motion to dismiss relies upon the Director’s certified records to establish the facts, we treat it as a motion for summary determination, at least to the extent that a party may establish facts by “affidavit or other evidence admissible under the law.”
   The Director’s evidence consists of his records, one of which the Director’s employees has, by affidavit, established as the Director’s business records.  The affidavit and records are admissible under the law.
  Neither petitioner has raised any dispute about the facts set forth in the records.  

Findings of Fact

1.
From November 2004 to October 2007, UE sold electricity to Still.  Still paid sales tax to UE.  UE remitted the sales tax to the Director.  

2.
On October 5, 2007, the Director received the UE application, submitted by “Union Electric Co. d/b/a AmerenUE.”  The UE application claimed an overpayment of sales tax of $4,928.52 for the periods from November 2004 to October 2007.  The UE application stated as “reason for overpayment”:

Actual Claim for Agricultural MO sales Tax Refund

Still Gin & Grain Inc.

110 Michie St

Steele, Mo 63877


3.
On January 25, 2008, the Director denied the UE application for the reason:

Electrical energy consumed in the operation of a cotton gin does not fall within the sales tax exclusion of electricity consumed for agricultural purposes.


4.
By letter dated January 25, 2008, and addressed to UE, the manager of the Taxation Bureau informed UE that the UE application was denied and that UE had the right to appeal to this Commission.  

5.
On March 20, 2008, we received Still’s letter, sent by certified mail on March 17, 2008.  Still states in the letter:

I cannot agree with the Department’s denial for the sales/use tax refund/credit for the periods November 2004 through October 2007 in the amount of $4928.52.  Our cotton gin clearly falls within the sales tax exclusion of electricity consumed for agricultural purposes.  I am requesting an appeal based on the agricultural nature of our company. . . .

We treated the letter as a complaint opening this case.  

Conclusions of Law
I.  Motion to Dismiss Still for Lack of Standing

The Director contends that we should dismiss Still’s appeal because Still lacks standing, that is, the law does not give Still the right to appeal the denial of the UE application.  


The Missouri Supreme Court has held:

Standing is a jurisdictional matter antecedent to the right to relief. . . .  It asks whether the persons seeking relief have a right to do so. . . .  Where, as here, a question is raised about a party’s standing, courts have a duty to determine the question of their jurisdiction before reaching substantive issues, for if a party lacks standing, the court must dismiss the case because it does not have jurisdiction of the substantive issues presented. . . .  Lack of standing cannot be waived.
As an administrative tribunal, we can give relief to only those parties to whom statutes give the right to appeal.


Section 621.050.1 provides:  “Except as otherwise provided by law, any person or entity shall have the right to appeal to the administrative hearing commission from any finding, order, 
decision, assessment or additional assessment made by the director of revenue.”  Section 144.190.1
 is the exception that provides otherwise:


If a tax has been incorrectly computed by reason of a clerical error or mistake on the part of the director of revenue, such fact shall be set forth in the records of the director of revenue, and the amount of the overpayment shall be credited on any taxes then due from the person legally obligated to remit the tax pursuant to sections 144.010 to 144.525, and the balance shall be refunded to the person legally obligated to remit the tax, such person’s administrators or executors, as provided for in section 144.200.
(Emphasis added.)  The Supreme Court of Missouri has interpreted the emphasized language to mean that only the entity remitting the sales tax to the Director has the right to apply to the Director for a sales tax refund and the right to prosecute an appeal of a denial to us:
  

As a general rule the sovereign need not refund taxes voluntarily paid even if illegally collected. Section 144.190, however, provides a limited waiver of sovereign immunity to allow the recovery of taxes, penalties, or interest paid that have been illegally or erroneously computed or collected.  The plain language of section 144.190 requires that the person requesting the tax refund be the person “legally obligated to remit the tax.” Consequently, it is Sprint's vendors, who are statutorily obligated to collect and remit the sales and use taxes, who must file for the tax refund, not Sprint.  Statutory provisions waiving sovereign immunity are strictly construed, and when the state consents to be sued, it may prescribe the manner, extent, procedure to be followed, and any other “terms and conditions as it sees fit.” 

Only UE was obligated to remit sales tax on its sale of electricity to Still.
  Therefore, only UE had the right to apply for a refund with the Director and then prosecute an  appeal of the denial.  Regulation 1 CSR 15-3.250 grants anyone the right to file a complaint for an appeal on behalf of someone else:

(2) Any individual may file a complaint on behalf of another person, including a corporation or other legal entity.

Because Still has no right to appeal, we have no authority either to render a decision on the merits of the UE application at Still’s behest or to grant the refund to Still.  Accordingly, we grant the motion to dismiss Still as a party to the appeal.
II.  UE’s Lack of Prosecution


In our order of June 12, 2008, we stated:

[S]imply because Still may have filed the appeal on behalf of UE, as well as on Stills’ own behalf, no one can force UE to litigate the appeal.  So before ruling on the Director's motion to dismiss, we need to know whether UE wants to pursue the appeal of the denial of its application.  Therefore, we give UE the time specified in our Order to have counsel enter an appearance on UE’s behalf.  Until then, we will stay any ruling on the motion to dismiss.

No counsel has entered an appearance for UE, and UE has not indicated in any way that it will prosecute the appeal.  UE’s inaction shows that it is not going to prosecute the appeal.  Therefore, we dismiss the appeal as to UE also.
Summary


We have no jurisdiction to grant Edmonston Gin Co. the relief it requests because only the entity that sold it the electricity has the right to apply for the sales tax refund and to appeal its denial.

By not having counsel enter an appearance to prosecute the appeal, UE indicates that it is not going to prosecute the appeal.  

SO ORDERED on August 4, 2008.



________________________________



JOHN J. KOPP       



Commissioner

	�1 CSR 15-3.440(3)(B)2.


	�1 CSR 15-3.440(3)(B)2.B.


	�1 CSR 15-3.440(3)(A)3 and (B)3.B.


	�Section 536.070(10) and (12).  Statutory references are to RSMo 2000, unless otherwise noted.


	�Farmer v. Kinder, 89 S.W.3d 447, 451 (Mo. banc 2002).


	�Greene County Nursing & Care Center v.  Dep’t of Soc. Servs., 807 S.W.2d 117, 119 (Mo. App., W.D. 1991).


	�RSMo Supp. 2007.


	�Sprint Communications Co. v. Director of Revenue, 64 S.W.3d 832, 834-35 (Mo. banc 2002) (footnotes omitted).


	�Section 144.080.1.  





PAGE  
5

