Before the

Administrative Hearing Commission

State of Missouri

SALLY AND THOMAS S. STEWART,
)



)



Petitioners,
)




)


vs.

)

No.  08-0066 RV



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION

  We deny the application of Sally and Thomas S. Stewart requesting a motor vehicle tax refund (“application”).
Procedure


The Stewarts filed a complaint to appeal the Director of Revenue’s (“the Director”) denial of their application.  The Director filed a motion for summary determination.  We gave the Stewarts until March 4, 2008, to respond, but they did not respond.

We grant a motion for summary determination when any party establishes facts that entitle any party to a favorable decision on all or any part of the complaint and no party raises a genuine issue as to such facts.
  The following facts are undisputed.
Findings of Fact


1.
On May 31, 2007, the Stewarts sold a 1990 boat trailer for $1,000 and a 1990 boat for $4,200.  


2.
On July 23, 2007, the Stewarts purchased a 1998 Dodge pickup for $7,000.  

3.
The total sale price of the boat and trailer, $5,200, was credited to the sale of the 1998 Dodge pickup, resulting in a net price of $1,800.  The Stewarts paid state use tax of $76.05 and local/county tax of $40.50.  


4.
On September 26, 2007, the Stewarts sold a 1984 Ford for $1,500.


5.
The Stewarts applied to the Director for a refund of tax that they paid on the purchase of the 1998 Dodge pickup.  The Stewarts asked the Director to credit the sale price of the 1984 Ford to the net price of the 1998 Dodge pickup.  The Stewarts asked for a refund of $97.13.

6.
By letter dated November 14, 2007, the Director notified the Stewarts that he denied their application.

Conclusions of Law

We have jurisdiction.
  This Commission is an agency separate and independent from the Department of Revenue.
  We decide the Stewarts' appeal by finding the facts anew, applying existing law to them, and doing what the law requires the Director to do.
  The Stewarts have the burden of proof on the refund claim.


 Section 144.025.1 provides:
[W]here any article on which sales or use tax has been paid, credited, or otherwise satisfied or which was exempted or excluded 
from sales or use tax is taken in trade as a credit or part payment on the purchase price of the article being sold, the tax imposed by sections 144.020 and 144.440 shall be computed only on that portion of the purchase price which exceeds the actual allowance made for the article traded in or exchanged, if there is a bill of sale or other record showing the actual allowance made for the article traded in or exchanged. . . .  This section shall also apply to motor vehicles, trailers, boats, and outboard motors sold by the owner or holder of the properly assigned certificate of ownership if the seller purchases or contracts to purchase a subsequent motor vehicle, trailer, boat, or outboard motor within one hundred eighty days before or after the date of the sale of the original article[.]

The Stewarts argue that they are entitled to a refund because they should be allowed credit for the sale of the 1984 Ford toward the purchase of the 1998 Dodge pickup.
  


Tax credits are construed strictly and narrowly against the taxpayer.
  The statute applies if “the seller purchases . . . a subsequent motor vehicle . . . within one hundred eighty days before or after the date of the sale of the original article.”  (Emphasis added.)  “Original” refers to the “initial” or “first” transaction.
  The legislature’s use of the word “the” before “original article” is significant.  “The” is “a function word with a noun modified by an adjective or by an attributive noun to limit the application of the modified noun to that specified by the adjective or by the attributive noun.”
  The legislature meant for the noun “article” to be limited to the “original article,” that is, the article that was first sold.  The original articles sold were the boat and trailer.  The 1998 Dodge pickup was the “subsequent motor vehicle” purchased.  Section 144.025.1 does not provide for the sale of any motor vehicle other than “the original” to be used to reduce the sales/use tax.  Therefore, the Stewarts cannot obtain a motor vehicle tax refund based on their sale of the 1984 Ford.

The Stewarts assert that someone at the license bureau said they could use the sale of the 1984 Ford to reduce the tax on the 1998 Dodge pickup.  We regret that the license office gave the Stewarts incorrect advice, but neither the Director nor this Commission has the authority to change the law.

Summary


Section 144.025.1 does not allow the Stewarts to use the sale of the 1984 Ford to reduce the tax on their purchase of the 1988 Dodge pickup.

SO ORDERED on April 22, 2008.



________________________________



JUNE STRIEGEL DOUGHTY     


Commissioner
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