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FINDINGS OF FACT AND CONCLUSIONS OF LAW


The Missouri Board of Nursing Home Administrators (Board) filed a complaint on 

June 10, 1999, seeking this Commission’s determination that the professional nursing home administrator license of Carol Stephens is subject to discipline for failing to report abuse of a resident and for incompetency, gross negligence, and violation of the Board’s regulations. 


This Commission convened a hearing on the complaint on August 30-31, 2000.  Laura E. Krasser represented the Board.  Vicki J. Goldammer and Matt Turner with Armstrong Teasdale, L.L.P., represented Stephens.  

The matter became ready for our decision on January 22, 2001, when the last written argument was filed.

Findings of Fact

1. Stephens has been employed in long-term health care for approximately 25 years.  She started as a nurse’s assistant when she was 15 years of age and worked in that capacity through high school.  She then earned a bachelor of science degree in nursing and has been a licensed nurse in Missouri since 1986.

2. Stephens worked as a nurse consultant for six years with more than 27 facilities.  She taught regulatory compliance and patient quality, and provided director of nursing (DON) training.  She also worked as a Medicare nurse specialist and as a staff development coordinator teaching regulatory compliance at facilities.

3. Stephens was hired as the interim administrator at Neosho Senior Center (NSC) in October of 1996.  In January of 1997, she became licensed by the Board as a professional nursing home administrator, License No. 4798, and became the permanent nursing home administrator of NSC.  

4. Stephens worked long hours at NSC.  When staffing needs arose, Stephens would perform nursing and nursing assistant duties at NSC.  It was not unusual for Stephens to go in to work at NSC at 5:00 a.m. or to stay until late at night.  She encouraged the staff at NSC to call her at home if they had questions.  

R.S.

5. R.S., a 63-year-old woman, was a resident at NSC in 1997.  She was cognitively impaired and confused, and her diagnosis included psychosis and depressive disorder.

6. R.S. was unable to walk and had difficulty moving her lower extremities.  She could occasionally feed herself.  She suffered from bowel and bladder incontinence.  

7. Although R.S. had a limited ability to answer questions, she frequently yelled or cried out for help or attention.  She frequently asked for someone to change her brief or to 

reposition her legs.  R.S.’s cries were loud enough to be heard in the hallway, at the nurse’s station, and in the dining room of the facility.  She occasionally became combative and tried to strike nurses or other staff at NSC.

8. R.S. resided in a ward room at NSC at all relevant times.  She shared the ward room with three other female residents.  The ward room had two doors and was near the nurse’s station.

First Incident, between 1:00 and 2:00 p.m. on September 13, 1997
9. R.S. was in her ward room at NSC on Saturday, September 13, 1997, between approximately 1:00 and 2:00 p.m.  During that time, Dorothy LeHew, a certified nurse’s aide (CNA), was taking residents to the dining room for lunch.

10. LeHew entered R.S.’s room to take R.S. to the dining room.  LeHew put a clean incontinent brief and pants on R.S.  The brief was brown in color.  LeHew attempted to take R.S. to the dining room.  R.S. became combative and said she did not want to go to lunch, so LeHew placed R.S. back in her bed.

11. LeHew went to assist other residents to the dining room.  She left open both doors to LeHew’s ward room, and only R.S. was in the room when LeHew left.

12. When LeHew brought one of R.S.’s roommates back to bed from the dining room, she noticed that the door near R.S.’s bed was closed.  LeHew knocked on the door, but there was no answer from within.

13. LeHew opened the door to R.S.’s ward room and observed a man (the visitor), the son-in-law of another NSC resident, at R.S.’s bedside.  The visitor was holding a brown incontinent brief in his hand.  R.S. was unclothed from the waist down, and the bed covers were drawn down to expose her.  LeHew asked the visitor what he was doing.  The visitor did not 

answer.  He exited R.S.’s room through the door farthest from R.S.’s bed, and proceeded to leave NSC.

14. LeHew covered R.S. with a blanket and went to tell the charge nurse on duty, Stephanie Scudder, what had happened.

15. The visitor’s mother-in-law was on a different hallway than R.S.  Upon entering NSC, the visitor did not have to pass by R.S.’s room on his way to visit his mother-in-law, although he did have to pass by R.S.’s hallway.

16. The visitor knew at least two other residents at the facility other than his mother-in-law.  The visitor usually went to the facility with other family members between 4:00 to 5:00 p.m.  The visitor’s mother-in-law had a large family.

17. LeHew told Scudder what she had seen.  Scudder instructed LeHew to write down all that she had seen.  LeHew completed her written account and gave it to Scudder.

18. LeHew also told Gretchen Leathers, a licensed professional nurse (LPN) at NSC, and Rhonda Gorham.  Gorham was the activities director at NSC and the manager on duty for that weekend.  LeHew would have told Roaine Gardner, the social worker, but she was out to lunch.

19. Scudder spoke to Gorham, who had already been informed about the situation, and they discussed what needed to be done.  Gorham contacted Stephens by telephone and explained what had happened. 

20. Stephens told Gorham that they needed to investigate the incident.  She told Gorham to find out if anybody else saw anything and to write it down on a piece of paper.  She told Gorham that if the visitor returned to the facility, he should be monitored closely at all times.  She also instructed Gorham to have a nurse do a physical assessment of R.S.

21. Stephens did not instruct any person not to document anything in R.S.’s chart.

22. Stephens told Gorham to give her the written information Gorham obtained the next day or to put it under Stephens’ office door.  

23. Scudder performed an examination of R.S. to determine if there were any signs or symptoms of inappropriate contact between the visitor and R.S.  Scudder found no signs of any contact or abuse.  Although Scudder asked R.S. about the incident, R.S. did not appear alert or oriented.  R.S. did not verbalize any complaints or discomforts and was unable to answer questions appropriately.

24. Gorham told Scudder not to chart the results of her examination of R.S. in the nursing notes of R.S.  Scudder completed an incident report of her findings and placed it underneath the door of Angie Brasfield, the director of nursing at NSC.

25. Gorham’s report indicated in part that staff members named Charlena and Christina had previously seen the visitor assist R.S. with turning, changing, and eating.

26. Gorham instructed the staff to observe and monitor the visitor at all times at NSC.  She informed Stephens by telephone of the results of the investigation and of the nurse’s physical assessment. 

Second Incident, 5:00 p.m. on September 13, 1997
 
27. At approximately 5:00 p.m. on Saturday, September 13, 1997, LeHew was on her way to get R.S. out of bed for dinner when she noticed that the visitor was in R.S.’s room.

28. LeHew observed the visitor standing next to R.S.’s bed and holding up the covers of the bed.  R.S. was clothed in a hospital gown with no undergarments.  The visitor was touching R.S.’s bare legs, including the upper, inner thigh area, with his hand.  

29. LeHew went to look for the charge nurse on duty, Julie Wheeler-Thomas.  LeHew found Wheeler-Thomas and nurse Gretchen Leathers near the nurses’ station and told them that the visitor had returned.  

30. Wheeler-Thomas went into R.S.’s room and observed the visitor at R.S.’s bedside holding up the covers with one hand and touching R.S.’s thigh area with his other hand.  Wheeler-Thomas immediately put the covers down on R.S. and asked the visitor what he was doing.  The visitor told Wheeler-Thomas that he was readjusting R.S.’s legs.  Wheeler-Thomas told the visitor that it was not his job to take care of the residents and that he should leave.  The visitor accused Wheeler-Thomas of not doing her job and not taking care of R.S.  He then used profanity with Wheeler-Thomas and left NSC.  Wheeler-Thomas followed him until he left through the front door of the facility.

31. Wheeler-Thomas assessed R.S. after the second incident and found no physical injuries.  R.S. did not verbalize any complaints or discomforts and was unable to answer any questions appropriately.

32. Wheeler-Thomas instructed LeHew to write an account of what she had seen, and Wheeler-Thomas also wrote an account of what had happened.

33. Wheeler-Thomas and LeHew each placed a copy of their written accounts under the door of Stephens’ office.  Wheeler-Thomas also kept a copy for herself and placed a copy under the office door of Angie Brasfield, the director of nursing.

34. Wheeler-Thomas notified Gorham, the weekend manager, about the second incident.  

35. Stephens did not receive a telephone call concerning the second incident on September 13, 1997.  She did not receive written documentation that anyone other than LeHew had observed the second incident.  

Stephens’ Actions on September 15, 1997

36. When Stephens returned to the facility on Monday, September 15, 1997, she discussed the incidents with a senior administrator in her company that had been an administrator of another facility for a long period of time.  They discussed that it was important to continue the investigation and that Stephens should call the visitor. 

37. Before Stephens called the visitor, she discussed the incidents with staff members at a leadership meeting on September 15, 1997.  Leadership meetings were held at least once a week, but sometimes daily.  In attendance at leadership meetings were the administrator and all the department directors, including the director of nursing, the assistant director of nursing, the director of activities, the social worker, the business office manager, and the dietician.    

38. At the leadership meeting, Stephens and the department directors developed a plan to deal with the incidents.  Stephens instructed the department directors to inform their staff to always watch for the visitor, to monitor him whenever he was in the building, to know where he was at all times, and not to allow him down the hallway where R.S. was located.  Staff members were to be instructed to notify management if the visitor was in the building and to document any relevant events.

39. After the leadership meeting, Stephens talked with LeHew about the incidents.  Stephens believed that LeHew was the only person that allegedly saw the visitor touch R.S.  Stephens had LeHew do a re-enactment of the second incident, showing where the visitor was standing, where his hands were placed, where the covers were, and how high the covers were being held.  The re-enactment showed, and LeHew confirmed, that LeHew had been unable to see the visitor actually touching R.S. 

40. Stephens telephoned the visitor on September 15, 1997.  The visitor admitted that he had changed R.S.  The visitor explained to Stephens that R.S. was calling out for help and 

wanted to be changed and that he could find no staff around, so he assisted R.S. himself.  The visitor indicated that he and his wife had provided similar care for his mother-in-law, who also had problems with incontinence.

41. Regarding the second incident, the visitor informed Stephens that R.S. was calling out for her legs to be moved and that he was just repositioning her legs.  The visitor told Stephens that R.S. and her husband had been friends of the visitor and his wife.  

42. Stephens believed that the visitor was telling the truth.  She informed the visitor that he would not be allowed to give direct care to the residents.  Stephens informed him that if he did not stop, she would call the authorities.  The visitor agreed that he would not offer similar care to a resident in the future and that he would notify staff if a resident was in need of care.

43. Stephens discussed the incidents with her executive director and had a second discussion with the senior administrator in her company.  

44. Stephens did not report either the first or second incident to the Division of Aging or to R.S.’s guardian.

Investigation by Division of Aging
45. On November 23, 1997, the Division of Aging received a complaint regarding the incidents involving the visitor.

46. On November 24, 1997, Sheryl Gehrke, a facilities surveyor for the Division of Aging, initiated an investigation at NSC.

47. During her investigation, Gehrke requested and received written policies of NSC, including:

F223
Abuse.  Residents shall be free from verbal, sexual, physical, and mental abuse, corporal punishment, and involuntary seclusion. 

*   *   *   

F228
The facility shall insure that all alleged violations involving mistreatment, neglect, abuse, or injuries of unknown source and misappropriation of resident’s property are reported immediately to the administrator and the State survey and certification agency.

F229
The facility shall investigate all alleged violations and will protect the resident from further potential abuse while the investigation is in progress.

F230
The results of all investigations will be reported to the administrator and the State survey and certification agency within five working days of the incident.  If the violation is verified, appropriate corrective action will be taken.

48. The written policies of NSC obtained by Gehrke were signed by Stephens and by the department directors, including Brasfield and Gorham.  The policies were not dated.   Gehrke included copies of the policies in her written report of the investigation.  

49. Stephens ended her employment at NSC on or about October 20, 1997.

Conclusions of Law


We have jurisdiction to decide whether Stephens’ license is subject to discipline.  Sections 344.050.2 and 621.045.1, RSMo 2000.
  The Board has the burden to show that Stephens has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  When there is a direct conflict in the testimony, we must make a choice between the conflicting testimony.  Id.  Our Findings of Fact reflect our determination of the credibility of witnesses.

I.  Failure to Report


The Board alleges that Stephens’ license is subject to discipline for failing to report the incidents to the Division of Aging pursuant to section 344.050.2(13), which provides:


2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by this chapter or any person who has failed to renew or has surrendered his certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *


(13) Knowingly failing to report abuse or neglect of a resident in a long-term care facility, as required by section 198.070, RSMo, of which he has actual knowledge that it is abuse or neglect.
(Emphasis added.)  Section 198.070.1 provides:

When any . . . facility administrator . . . has reasonable cause to believe that a resident of a facility has been abused or neglected, he shall immediately report or cause a report to be made to the department.

“Abuse” is defined in section 198.006(1) as:

[T]he infliction of physical, sexual, or emotional injury or harm[.]


The Board asserts that Stephens had actual knowledge of the visitor’s conduct toward R.S. and that Stephens was aware that she had a duty to report abuse.  The Board cites to the testimony of the investigator for the Division of Aging, who stated that the visitor’s conduct injured R.S.’s dignity.
  The Board admitted that it did not allege in its complaint that R.S. was neglected at NSC.  (Resp. Ex. A, Board’s Response to Stephens’ Second Request for Admissions). 


Stephens argues that she did not knowingly fail to report abuse because she did not believe that abuse had occurred.  Stephens asserts that R.S. did not suffer any physical, sexual, or emotional injury or harm.  She argues that the Board did not prove the mental state of “knowingly,” or actual knowledge, as required in section 344.050.2(13).  Stephens further insists that she had no duty to report abuse under section 198.070 because she did not have reasonable cause to believe that abuse occurred.  


The parties disagree as to whether abuse occurred.  Abuse is defined in section 198.006(1) as “the infliction of physical, sexual, or emotional injury or harm.”  Physical injury includes such things as bruises, lacerations, abrasions, welts, choke marks, burns, bites and fractures.  Stiffelman v. Abrams, 655 S.W.2d 522, 533 (Mo. banc 1983).  The court in Stiffelman found that physical and emotional abuse were clearly pled in a complaint that alleged “blows, kicks, kneeings and bodily throwings done intentionally . . . by the nursing home staff.”  Id.


The NSC staff examined R.S. after both incidents and found no evidence of physical or sexual injury.  Further, the Division of Aging’s investigator admitted that she was unable to determine whether there was any emotional or mental injury to R.S., although she believed that the resident’s dignity was injured (Tr. at 182).  An injury to one’s dignity, however, is not abuse as defined in section 198.006(1), unless it includes physical, sexual, or emotional harm.  Although it is entirely inappropriate for a visitor who is not a family member to change a brief or reposition the legs of a nursing home resident, the evidence in this case has not established that actual abuse occurred as defined in section 198.006(1).  


The Board has the burden to prove that Stephens “knowingly” failed to report abuse “of which [s]he has actual knowledge that it is abuse.”  Section 344.050.2(13).  In the licensing 

context, “knowingly” means “with awareness, deliberateness, or intention.”  Rose v. State Bd. of Regis’n for the Healing Arts, 397 S.W.2d 570, 577 (Mo. 1965).  “Actual knowledge that it is 

abuse” means actual knowledge of the infliction of physical, sexual, or emotional injury or harm.  Section 198.006(1).


After the first incident, Stephens was informed by the NSC staff that the visitor was found holding an incontinent brief in the resident’s room and that when confronted, he left the facility.  After the second incident, Stephens was informed that the visitor was seen by LeHew touching the resident’s legs, including the thigh area.  However, when Stephens asked LeHew to reenact the incident, the nurse admitted that she did not actually see the visitor touching the resident.  Stephens telephoned the visitor, and the visitor admitted that he helped to change her brief and reposition her legs because she was calling out for help and because there was no staff nearby to assist her.  The visitor informed Stephens that he and his wife had been friends with the resident and the resident’s husband.  Stephens believed the visitor’s statements and instructed him to stop providing care or she would notify the authorities.  The visitor agreed to stop.      


The Board failed to carry its burden to show that Stephens knowingly failed to report abuse of which she had actual knowledge that it was abuse under section 344.050.2(13).  Based on the reports from her staff and her telephone conversation with the visitor, Stephens did not have actual knowledge that physical, sexual, or emotional injury or harm had occurred.  


Section 198.070.1 requires a report to be filed “when any . . . facility administrator . . . has reasonable cause to believe that a resident of a facility has been abused.”
  We decide only whether Stephens’ license is subject to discipline under section 344.050.2(13) for “knowingly” failing to report abuse of which she had “actual knowledge that it [wa]s abuse.”  We need not 

and do not decide whether there was “reasonable cause” to report abuse because that is not the standard explicitly set forth in section 344.050.2(13) for discipline of a license.      

II.  Incompetency and Gross Negligence


The Board alleges that Stephens’ license is subject to discipline pursuant to section 344.050.2(5), which provides:


(5) Incompetency [and] gross negligence . . . in the performance of the functions or duties of any profession licensed or regulated by this chapter[.]


Incompetence is a general lack of, or a lack of disposition to use, a professional ability.  Forbes v. Missouri Real Estate Comm’n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.  Duncan v. Missouri Bd. for Arch’ts, Prof’l 

Eng’rs and Land Surveyors, 744 S.W.2d 524, 533 (Mo. App., E.D. 1988).  The mental state can be inferred from all the surrounding circumstances.  Id.  

A.  Instructions for Charting


The Board alleges that Stephens instructed the nursing staff not to document the incidents in R.S.’s chart.  The Board alleges that such an action constitutes incompetency and gross negligence.  


Stephens argues that no witness claims that they were directly told by Stephens not to document the incidents.  Stephens argues that even if the Board produced such evidence, the Board has not shown the breach of any duty that rises to the level of incompetence or gross negligence.


We agree with Stephens that no witness claimed that Stephens told them not to document the incidents in the chart.  Gorham testified that Stephens told her to document the events and to 

have staff write down their observations of the incident on a piece of paper and turn it in to her.  Nurses Scudder and Leathers testified that Gorham instructed them not to chart the incident in 

the nursing notes.  However, Gorham admitted under oath that Stephens did not give the actual  instruction not to document in the chart. 


Stephens did not instruct the nursing staff not to document the incidents in R.S.’s chart. Stephens’ license is not subject to discipline under section 344.050.2(5) for incompetency or gross negligence for her instructions regarding charting.

B.  Instructions for Staff and Formulation of Plan


The Board alleges that Stephens did not provide instructions for the staff regarding what action should be taken if the visitor returned to NSC.  The Board further alleges that Stephens did not formulate a plan to protect R.S. and other residents from further mistreatment and/or potential mistreatment by the visitor.  According to the Board, such actions constitute incompetency and gross negligence.  The Board refers to the duties and standards set forth in 

13 CSR 15-14.042(71) (1992), which provides:  “Each resident shall receive twenty-four (24)-hour protective oversight and supervision[,]” and 13 CSR 15-18.010(19) (1992), which provides:  “Each resident shall be free from mental and physical abuse.”  Stephens argues that the evidence does not support the Board’s allegation.


The evidence shows that Stephens formulated a plan to protect residents and provided instructions to staff.  After the first incident, Stephens initially instructed staff to conduct an investigation, to write down what anybody observed concerning the incident, to have a physical assessment of R.S. done by a nurse, and to monitor the visitor closely if he returned to the building.  


Stephens apparently was not notified of the second incident until at or about the time of the leadership meeting on Monday, September 15, 1997.
  Stephens and her department directors developed a plan at the leadership meeting to inform staff to always watch for the visitor, to monitor him whenever he was in the building, and not to allow him down the hallway where R.S. was located.  Staff members were instructed to notify management if the visitor was in the building and to document any relevant events.  


Stephens did not fail to formulate a plan or provide instructions for staff regarding what action should be taken if the visitor returned to NSC.  Her plan and instructions were not so unreasonable under the circumstances to establish incompetency or gross negligence.  Stephens’ license is not subject to discipline under section 344.050.2(5) for incompetency or gross negligence for failing to provide instructions for the staff or for failing to formulate a plan to protect the residents.
 

C.  Preserving Resident’s Dignity


The Board alleges that Stephens did not take steps to preserve R.S.’s dignity and that such action constitutes incompetency and gross negligence.  The Board cites to the duty to preserve a resident’s dignity, as set forth in 13 CSR 15-18.010(24), which provides that “[e]ach resident shall be treated with consideration, respect and full recognition of his/her dignity[.]”  Stephens argues that she did not fail in any duty to preserve R.S.’s dignity.  


With regard to the first incident, the Board does not allege, and the evidence does not show, that Stephens could have done anything to prevent that incident.  With regard to the 

second incident, Stephens did not fail in any duty to preserve the resident’s dignity.  Stephens 

instructed staff to closely monitor the visitor if he returned to the facility.  When he returned approximately three hours after the first incident, the staff failed to monitor him closely in violation of Stephens’ instructions.  Stephens was not present at the facility on the day the incidents occurred, and she provided her instructions to the weekend manager.  When she returned to the facility on Monday, she reaffirmed her instruction to monitor the visitor at all times and added that staff should not allow him down the hallway where R.S. was located.  


The evidence does not show that Stephens failed to preserve R.S.’s dignity.  Therefore, Stephens’ license is not subject to discipline under section 344.050.2(5) for incompetency or gross negligence for failing to preserve the resident’s dignity.

D.  Notification of Guardian or Family of Resident


The Board alleges that Stephens did not notify R.S.’s guardian or family of the incidents and that such action constitutes incompetency and gross negligence.  Stephens argues that the Board cites no statute, rule, or other authority imposing such duty on her.  Absent any such duty, Stephens argues that the failure to report the incidents to the guardian or family cannot be incompetence or gross negligence. 


Although the failure to report the incident to R.S.’s guardian or family may have been an oversight on the part of Stephens and her staff, the record does not show that such action rises to the level of a lack of professional ability or an egregious deviation from professional standards.   Stephens’ license is not subject to discipline under section 344.050.2(5) for incompetency or gross negligence for failing to notify the guardian or family of R.S.

E.  Banning the Visitor from the Facility


The Board alleges that Stephens allowed the visitor to continue to visit the facility at any time and that such action constitutes incompetency and gross negligence.  The Board argues that Stephens should have banned the visitor from the building.


Stephens argues that the Board cites no statute, rule, or other authority requiring her to ban the visitor from the facility after the first or second incident.  She argues that the second incident would not have occurred if the staff had followed her instructions and not allowed the visitor in the R.S.’s room alone.  Stephens argues that after the first incident, she had no reason or right to bar the visitor from the facility.


The evidence shows that after the first incident, Stephens was informed that the visitor might have changed R.S.’s brief.  Stephens instructed the staff to monitor the visitor closely at all times.  The visitor subsequently told Stephens that he was a family friend of R.S. and was providing needed assistance by changing her and repositioning her legs.  Stephens instructed the visitor to cease in providing care to R.S. or she would notify the authorities.  The visitor agreed to stop providing care to R.S.  


The Board has not proven that the visitor should have been completely banned from the facility.  If the staff had followed her instructions to monitor the visitor at all times, the second incident would not have occurred.  Stephens’ license is not subject to discipline under section 344.050.2(5) for incompetency or gross negligence for failing to ban the visitor from the facility.

III.  Violation of Chapter 344 or Regulation


The Board alleges that Stephens’ license is subject to discipline pursuant to section 344.050.2(6), which provides the following grounds for discipline:


(6) Violation of, or assisting or enabling any person to violate, any provision of this chapter, or of any lawful rule or regulation adopted pursuant to this chapter[.]


The Board alleges that Stephens violated 13 CSR 73-2.095(1)(C), (D), (E), and (H),
 which provide:

(1) The administrator shall – 

*   *   *   


(C) Establish and enforce policies and procedures to safeguard patient or resident care;


(D) Establish and enforce policies and procedures for the protection of residents rights, funds and property;


(E) Establish and enforce policies and procedures for all nursing home rules as stated in 13 CSR 15; 

*   *   *   


(H) Devote reasonable time and attention to the management of the health, safety and welfare of the residents of the facility. 

The Board cites to the following written policies of NSC:

F223
Abuse.  Residents shall be free from verbal, sexual, physical, and mental abuse, corporal punishment, and involuntary seclusion. 

*   *   *   

F228
The facility shall insure that all alleged violations involving mistreatment, neglect, abuse, or injuries of unknown source and misappropriation of resident’s property are reported immediately to the administrator and the State survey and certification agency.

F229
The facility shall investigate all alleged violations and will protect the resident from further potential abuse while the investigation is in progress.

F230
The results of all investigations will be reported to the administrator and the State survey and certification agency within five working days of the incident.  If the violation is verified, appropriate corrective action will be taken.


The Board argues that Stephens did not enforce these policies by failing to report the incident to the Division of Aging, failing to provide protection for the resident during the pendency of the investigation, failing to formulate a plan, failing to provide adequate instructions to staff, failing to ban the visitor from the building, failing to require that the visitor have an escort, and failing to move R.S. to another room.  The Board insists that Stephens did not devote reasonable time and attention to the management of R.S.’s safety and welfare because Stephens did not visit NSC on the day she received the notice of the incidents, did not interview many of the staff members with pertinent information, and did not review R.S.’s chart.


Stephens argues that the only alleged violations of 13 CSR 73-2.095(1)(C), (D), (E), and (H) and section 344.050.2(6) that appear in the complaint are as follows:


a.
Failure to provide instructions to the staff regarding what action to take if the visitor 



returned to NSC (Compl. ¶ 50); and


b.
Failure to formulate a plan to protect R.S.  (Compl. ¶ 52).
We agree with Stephens.  We have no power to decide the other charges except for these two because the other charges do not appear in the complaint.  Duncan, 744 S.W.2d at 538-39.

As to the first of these two charges, Stephens did not fail to provide instructions to staff regarding what action should be taken if the visitor returned to NSC.  Stephens instructed staff to closely monitor the visitor at all times if he returned to NSC.  At the meeting with the department directors, she directed staff to always watch for the visitor, to monitor him whenever he was in the building, and not to allow him down the hallway where R.S. was located.  Staff members 

were instructed to notify management if the visitor was in the building and to document any relevant events.


As to the second charge, Stephens did not fail to formulate a plan to protect R.S.  Stephens formulated the plan described above to protect the resident.  The evidence does not establish that Stephens violated any provision of Chapter 344 or any regulation adopted pursuant to that chapter as set forth in the allegations in the Board’s complaint.  Therefore, Stephens’ license is not subject to discipline under section 344.050.2(6).

Summary


We conclude that Stephens’ license is not subject to discipline pursuant to sections 344.050.2(5), (6), or (13). 


SO ORDERED on April 12, 2001.



________________________________



SHARON M. BUSCH



Commissioner

�The Board dismissed the allegations in its complaint relating to events on September 14 and 26, 1997.


�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.


�She testified that she believed that an injury to dignity constitutes a mental or emotional injury, although she admitted that she was unable to determine whether there was any emotional or mental injury to R.S. (Tr. at 182).


�Although section 198.070.1 sets forth a duty to report, it is not the standard for discipline.


�Stephens testified that she was not notified of the second incident before the leadership meeting.  Gorham testified that she thought she had called Stephens about the second incident, although Gorham herself was notified of that incident by telephone after she had left work for the day (Tr. at 98-99, 119-120).





�The Board argues that Stephens’ investigation into the incidents was inadequate.  We have no power to decide that charge because it does not appear in the complaint.  Duncan v. Missouri Bd. For Arch’ts, Prof’l Eng’rs & Land Surv’rs, 744 S.W.2d 524, 538-39 (Mo. App., E.D. 1988). 


	�In its complaint, the Board further alleges violations of 13 CSR 15-14.042(71) and 13 CSR 15-18.010(19) and (24).  Stephens asserted in written argument that those regulations were not adopted pursuant to Chapter 344 and are therefore not grounds for discipline under section 344.050.2(6).  The Board responded in written argument that those regulations were cited because they establish duties and standards to establish grounds for discipline under section 344.050.2(5) for incompetency and gross negligence.  
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