Before the

Administrative Hearing Commission

State of Missouri

GLENN J. and HELEN V. STELLMAN,
)



)



Petitioner,
)




)


vs.

)

No. 99-2710 RI




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

MEMORANDUM AND ORDER


On August 20, 1999, Glenn J. and Helen V. Stellman filed a petition challenging the Director of Revenue’s August 12, 1999, decision denying their claim for a refund of 1998 Missouri income tax.  


On November 22, 1999, the Director filed a motion for summary determination.  The Stellmans filed a cross-motion for summary determination on November 30, 1999, and a response to the Director’s motion on November 29, 1999.  On December 9, 1999, the Director filed a response to the Stellmans’ cross-motion, and a motion for leave to file the response.  We grant the Director’s motion for leave to file the response to the Stellmans’ cross-motion.  


Pursuant to section 536.073.3, RSMo Supp. 1998,
 our Regulation 1 CSR 15-2.450(4)(C) provides that we may decide this case in any party’s favor without a hearing if any party 

establishes facts that (a) no party disputes and (b) entitle any party to a favorable decision.  

ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 

(Mo. banc 1993).  


The Stellmans represent themselves.  Legal Counsel Eric William Anderson represents the Director.  The parties do not dispute any material fact.  

Findings of Fact

1. From January through October 1998, the Stellmans lived in the State of Washington.  They did not pay income tax in Washington because that state does not have an income tax.   The Stellmans moved to Missouri on November 1, 1998, and lived there for the remainder of the year. 

2. During 1998, the Stellmans received income from pensions, annuities, interest, and social security.  

3. The Stellmans received a cost of living increase on their annuity earnings for the month of December, which were paid in January.  

4. During 1998, Mr. Stellman had income of $55,368 from pensions and annuities.
  Mrs. Stellman had no pension or annuity income.  

5. During November and December 1998, Mr. Stellman received $865 in social security benefits and Mrs. Stellman received $407 in social security benefits.  

6. During 1998, the Stellmans received $1421.21 in interest income while they were Washington residents, and $874.41 in interest income while they were Missouri residents.
  

7. The Stellmans asked the Director’s staff to prepare a 1998 Missouri income tax return for them based on information that they provided.  The Director’s staff prepared the return 

based on their federal adjusted gross income of $65,911.  The Director determined that Mr. Stellman had pension and annuity income of $55,968 as reported on their federal return, thus the Missouri source pension and annuity income for November and December 1998 was one-sixth of that amount, $9,328.  The Director regarded the Stellmans’ $2,296 in interest income as Missouri source income.  The Director determined the following amounts:  



Glenn              Helen

Tax as if Missouri residents
$2,177
      $49

Missouri adjusted gross income
$11,341
      $1,555

(MoAGI) from Missouri sources

MoAGI from all sources

$62,332           $3,589

Nonresident percentage
   19%              44%

Missouri tax
$414
      $22

8. The Stellmans paid the total of $436 that the Director determined was due for 1998.  The Stellmans’ filing and payment were timely.  

9. Upon reconsideration, the Stellmans determined that they were entitled to a refund of approximately $200.  On June 1, 1999, they sent a letter to the Director requesting a refund.
  

10. On August 12, 1999, the Director issued a letter denying the refund request.  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s decisions.  Section 621.050.1.


Under Missouri law, the husband’s Missouri income tax and the wife’s Missouri income tax are computed separately, even if they file a combined return.  Section 143.491.  


According to Missouri law, a part-year Missouri resident may elect to determine the Missouri tax as a resident or as a non-resident.  Section 143.051.2.  We allow whichever treatment is more favorable to the taxpayer.  

I.  Taxation as if Missouri Residents for Tax Period


Treatment of Missouri residents starts with section 143.011, which provides:  “A tax is hereby imposed for every taxable year on the Missouri taxable income of every resident…”  Section 143.111 provides that Missouri taxable income comes from Missouri adjusted gross income (MoAGI), with modifications not at issue in this case:  

The Missouri taxable income of a resident shall be his Missouri adjusted gross income less:  (1) either:  the Missouri standard deduction or the Missouri itemized deduction, (2) the Missouri deduction for personal exemptions, (3) the Missouri deduction for dependency exemptions, (4) the deduction for federal income taxes provided in section 143.171.  


Section 143.121.1 provides that MoAGI comes from federal adjusted gross income, also with modifications not at issue in this case:  

The Missouri adjusted gross income of a resident individual shall be his federal adjusted gross income subject to the modifications in this section.  


Because federal adjusted gross income includes all income wherever it is earned, Missouri residents are taxed on their entire income for the taxable period, regardless of where it was earned.  


For part-year residents, electing taxation as if a Missouri resident for the entire year may be more favorable than being taxed as a nonresident in some cases, because Missouri residents are allowed a credit for taxes paid to another state.  Section 143.081.  Because the Stellmans did 

not pay tax to another state during 1998, they are not entitled to a credit for taxes paid to another state, and taxation as non-residents is more favorable to them.

II.  Taxation as Nonresidents for Tax Period


If we treat the Stellmans as non-residents under section 143.051.1, Missouri will not tax their Washington income, but will tax only their Missouri income.  Section 143.041 states how to determine the Missouri income tax for a nonresident:  

A tax is hereby imposed for every taxable year on the income of every nonresident individual which is derived from sources within this state.  The tax shall be that amount which bears the same ratio to the tax applicable to the individual if he would have been a resident as (A) his Missouri nonresident adjusted gross income as determined under section 143.181 (Missouri adjusted gross income [MoAGI] derived from sources within this state) bears to (B) his Missouri adjusted gross income derived from all sources.  

This statute may be expressed as a formula:  

Nonresident tax = Tax as if a Missouri resident x [(MoAGI from Missouri sources)/(MoAGI  from all sources)].    


Section 143.051.1 provides that the non-resident adjusted gross income (MoAGI from sources within this state) for a part-year resident shall consist of:  


(1) All items that would have determined his Missouri adjusted gross income if he had a taxable period as a resident consisting solely of the time he was a resident, and 


(2) All items that would have determined his Missouri nonresident adjusted gross income if he had a taxable period as a nonresident consisting solely of the time he was not a resident.  

Under subdivision (1), MoAGI from sources within this state includes all income that the Stellmans earned while they were Missouri residents.  The Stellmans argue that their retirement 

income was not paid from Missouri.  However, under this statute, Missouri source income is defined to include income that they earned while they were Missouri residents, regardless of where the income came from.  Under subdivision (2), we would add any MoAGI from sources within Missouri that the Stellmans earned while living in Washington; however, the Stellmans had no such income.  Therefore, their MoAGI from sources within this state consists solely of the income that they earned while they were Missouri residents. The Stellmans were Missouri residents for two months (one-sixth of the year) in 1998.


The Stellmans dispute what income was actually earned while they were Missouri residents.  The Stellmans argue that the period of earning, and not the date of payment, determines whether their retirement income is taxable as Missouri source income.  They argue that according to the federal civil service guidelines, they receive a check dated the first working day of the month following the month their annuity is due; thus, they receive a check at the beginning of each month for the amount earned in the preceding month.  They argue that the only payments of retirement benefits in 1998 that were Missouri income were the December 1st payments, because they were for income that the Stellmans earned in November while they were living in Missouri.  The Stellmans argue that the payments that they received in the beginning of November are not Missouri source income because they were earned during October, when the Stellmans were not Missouri residents.  They argue that the payments that they earned for the month of December 1998 were paid in January 1999 and were thus taxable in 1999.    


Section 143.051.1 provides that the nonresident adjusted gross income shall include all items that would have determined the taxpayers’ Missouri adjusted gross income if they had a taxable period as a resident consisting solely of the time they were residents.  Income is taxable 

as of the time that the taxpayer receives it.  Alexander v. Director of Revenue, No. 98-2216 RI (Mo. Admin. Hearing Comm’n July 15, 1999).  The Stellmans do not dispute that their income, including pensions, annuities, and social security, is taxable at the federal level when they receive it.  A taxpayer must use the same method of accounting for Missouri purposes as for federal purposes.  Section 143.281.1.  


The Director cites 26 CFR (Code of Federal Regulations) section 1.446-1(c)(1)(i), which provides:  

Cash receipts and disbursements method.  Generally, under the cash receipts and disbursements method in the computation of taxable income, all items which constitute gross income (whether in the form of cash, property, or services) are to be included for the taxable year in which actually or constructively received.  

This regulation is not very helpful because it does not define actual or constructive receipt of income. For purposes of Missouri tax, income is taxed as of the date received. Because MoAGI is based on federal adjusted gross income, section 143.121.1, the same income that is included in federal adjusted gross income while the Stellmans were Missouri residents is MoAGI from Missouri sources for purposes of the Missouri income tax.  Section 143.051.1(1).  The Director notes that even if the Stellmans had elected to be taxed on an accrual basis for federal income tax purposes, they still would have earned the right to receive two payments during the months of November and December.  


The Stellmans attempt to use the period when the income was earned and the date it was paid in a way that works to their advantage.  They state that the period when the income was earned is determinative, thus their payment received at the beginning of November is not taxable because it was earned in October, but then they use the date of payment to determine that only their payment received at the beginning of December is taxable in 1998, and the income that they 

earned for the month of December is not taxable in 1998 because they did not receive the payment until January 1999.  If the period of earning were determinative, they would be taxable on the income that they earned during December 1998.  Under any viable theory, the Stellmans would be taxable on two months of income, whether paid during November and December 1998 or earned during November and December 1998.  We have used the date of payment to determine what is taxable as Missouri income.  Further, the Director has even given the Stellmans the benefit of the doubt and has agreed that the amount of the Stellmans’ income from pensions and annuities in 1998 was $55,368 rather than $55,968 as they reported on their federal return.  


The Stellmans question how the State of Missouri has the authority to tax their accounts.  That authority is granted by the Missouri statutes that we have cited.  The Stellmans further argue that they were not employed in Missouri.  Income is taxable under the Missouri statutes regardless of whether it was earned from employment, investments, pensions, or other retirement income.  The Stellmans argue that it is unconstitutional to tax their income in Missouri.  However, they do not state on what basis the taxation is unconstitutional.  This Commission does not have the authority to declare any statutes unconstitutional.  Williams Cos. v. Director of Revenue, 799 S.W.2d 602, 604 (Mo. banc, 1990).  The Stellmans also ask for case law that authorizes the State of Missouri to tax what they claim are “federal funds.”  Funds are no longer federal funds once they are paid to a recipient.  Federal retirement benefits are expressly taxable under section 143.124, RSMo Supp. 1998.  Case law also recognizes their taxability.  Hackman v. Director of Revenue, 771 S.W.2d 77 (Mo. banc 1989); Hamacher v. Director of Revenue, 779 S.W.2d 565 (Mo. banc 1989).  

III.  Calculation


Having determined that the Stellmans were subject to Missouri income tax as if they were nonresidents for 1998, we proceed to the determination of their MoAGI from Missouri sources, which consists of the MoAGI earned while they were living in Missouri in November and December 1998.  Section 143.051.1.  The Stellmans are taxable on the retirement income that they received during November and December 1998, thus we accept the Director’s determination of those amounts.  Because Mr. Stellman received $55,368 in pensions and annuities in 1998, the amount that he received in November and December 1998 is one-sixth of that amount, $9,228.    


The Director originally computed Mr. Stellman’s nonresident MoAGI as $11,341 and Mrs. Stellman’s nonresident MoAGI as $1,555.  The Director has now accepted the Stellmans’ breakdown of interest income between Washington and Missouri.  The Director originally calculated all of the $2,296 in interest income ($1,148 for Mr. Stellman and $1,148 for Mrs. Stellman) as Missouri source.  The Director has accepted the Stellmans’ calculations that they each received only $437 in interest income in November and December 1998, when they were Missouri residents.  Therefore, the Stellmans’ nonresident MoAGI is reduced by $711 ($1,148 - $437) each.  Further, Mr. Stellman’s nonresident adjusted gross income as originally computed by the Director must also be reduced by $100 because the Director concedes that the pensions and annuities for 1998 were $55,368, resulting in $9228 in payments for November and December, rather than $9,328 as originally computed. Therefore, Mr. Stellman’s nonresident MoAGI is $11,341 - $711 - $100 = $10,530.  Mrs. Stellman’s nonresident adjusted gross income is $1,555 - $711 = $844.  Because the Director has agreed that Mr. Stellman’s pension and annuity income was $55,368 rather than $55,968 reported on their federal return, Mr. Stellman’s 

total adjusted gross income (MoAGI from all sources) is $61,684 ($600 less than the amount in footnote 5).  


Applying the formula per section 143.041, Mr. Stellman’s nonresident income percentage (MoAGI from Missouri sources/ MoAGI from all sources) is $10,530/$61,684 = 17%, and 

Mrs. Stellman’s percentage is $844/3,589 = 24%.  Applying these percentages to the amount of tax that would otherwise be due if they were Missouri residents for the entire period ($2,177 for Mr. Stellman and $49 for Mrs. Stellman), Mr. and Mrs. Stellman’s 1998 Missouri income tax is $370 and $12, respectively (a total of $382).  The Stellmans paid $436.  Therefore, they are entitled to a refund of $54 ($436 - $382).  Interest applies to the amount of the refund as a matter of law.  Section 143.811.1.  


We grant the Director’s motion for summary determination, and we deny the Stellmans’ motion for summary determination.  

Summary 


The Stellmans’ income was taxable as of the date they received it.  The Stellmans are entitled to a refund of $54 in Missouri income tax for 1998, plus interest.  


We cancel the hearing scheduled for December 23, 1999.  


SO ORDERED on December 14, 1999.



________________________________



WILLARD C. REINE



Commissioner

�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.


�In his motion, the Director concedes this amount.  





�In his motion, the Director accepts the Stellmans’ computations as to these amounts.  


�Form MO-NRI, Part C, line 22.  





�Form MO-NRI, Part C, line 21.  The Director made a calculation error by adding line 17 rather than subtracting it.  If line 17 is subtracted, the MoAGI from all sources is $62,284.    





�The letter is not in the record before this Commission.  





	�All statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.  


�The Missouri income tax if they had been Missouri residents for the entire year would be $2,177 for 


Mr. Stellman and $49 for Mrs. Stellman.  Our calculation of the nonresident tax, as set forth in this decision, results in less tax liability.  
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