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JOSEPH E. STEINHAUSER,
)



)



Petitioner,
)




)


vs.
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)
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)




)
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)

DECISION 

Joseph E. Steinhauser is not entitled to a refund of Missouri income tax for 1992 and 1993 because his refund claim was not filed within the time allowed by statute.  Steinhauser received adequate notice of the Director of Revenue’s (“the Director”) intercepts of Steinhauser’s federal income tax refunds.  

Procedure


Steinhauser filed a complaint on December 8, 2005, challenging the Director’s final decision denying his claim for a refund of 1992 and 1993 Missouri income tax.  This Commission convened a hearing on the complaint on December 15, 2006.  Steinhauser represented himself.  Senior Counsel Joyce Hainen represented the Director.  The matter became ready for our decision on April 26, 2007, the last date for filing a written argument.

Findings of Fact

1. Steinhauser moved from Missouri to Georgia in 1991.  During 1992 and 1993, Steinhauser lived in Atlanta, Georgia.  On his 1992 and 1993 federal income tax returns, Steinhauser used his parents’ address in Stanberry, Missouri.  
2. Steinhauser did not file Missouri income tax returns for 1992 and 1993.  
3. On April 13, 1995, the Director sent Steinhauser a non-filer notice for the 1992 tax year, stating that the Director had not received his Missouri income tax return.  The Director estimated Steinhauser’s income tax liability based on information received from the IRS, and requested that he either file a return or provide verification that he was not required to file a 1992 Missouri income tax return.  
4. On July 5, 1995, the Director sent a notice of deficiency for 1992.  The notice was returned unclaimed on July 22, 1995.  
5. On September 26, 1995, the Director issued a final decision for 1992.  
6. On October 5, 1995, the Director sent Steinhauser a non-filer notice for the 1993 tax year, stating that the Director had not received his Missouri income tax return.  
7. On December 26, 1995, the Director sent a notice of deficiency for 1993.  The notice was sent by certified mail and was refused on December 29, 1995.  
8. On January 9, 1996, the Director sent Steinhauser a final notice and certification of his delinquent income tax for 1992.  
9. On January 18, 1996, Steinhauser contacted the Missouri Department of Revenue (“the Department”) by phone and stated that he would send copies of other states’ returns, showing that he did not earn income in Missouri during 1992 and 1993.  
10. On March 19, 1996, the Director issued a final decision for 1993. 
11. On May 29 and June 18, 1996, Steinhauser contacted the Department by phone and stated that he would send copies of his Georgia income tax returns and that he used his parents’ address because he frequently moved.  
12. On July 2, 1996, the Director sent Steinhauser a final notice and certification of his delinquent income tax for 1993. 
13. On July 16, 1996, Steinhauser contacted the Department by phone and stated that he would send the 1992 and 1993 information as soon as possible.  
14. On December 16, 1996, Steinhauser contacted the Department by phone and stated that he did not earn income in Missouri during 1992 or 1993, that the Missouri address belonged to his parents, and that he used their address because his job required frequent travel.  Steinhauser stated that he would not be able to mail the information until after December 25, 1996.  
15. On December 18, 1996, Steinhauser contacted the Department by phone and requested the Department’s mailing address to which he could send information to clear his 1992 and 1993 billings.  He stated that his parents had informed him of the notices.  
16. The Department’s phone log for May 21, 1997, states:  “changed address to GA address per credit bureau.”  
17. Steinhauser applied for Missouri title and license for vehicles that he purchased in 1993, 1996, 1998, and 1999.  Steinhauser purchased the vehicles for the use of his family in Missouri.    
18. On October 4, 1999, the Director issued a notice of intent to offset, informing Steinhauser that his federal income tax refunds could be applied to his 1992 and 1993 delinquencies.  
19. The Department’s phone log for February 20, 2001, states that correspondence was sent “to address in system.”  
20. The IRS sent letters to Steinhauser on May 10, May 17, and May 30, 2002, informing him that his 1998 federal refund of $3,102.79, his 1999 federal refund of $3,668, and his 2000 federal refund of $1,184, respectively, were intercepted and applied to the 1992 and 1993 Missouri income tax due.  
21. On May 10, 2002, the Director intercepted Steinhauser’s federal income tax refund of $3,668 and applied it to his 1992 and 1993 balances due.  Of the refund amount, $3,276.60 was applied to his 1992 balance due and $391.40 was applied to his 1993 balance due.  On May 22, 2002, the Director sent notice of the intercept for 1993 to the address in Stanberry, Missouri.  
22. On May 17, 2002, the Director intercepted Steinhauser’s federal income tax refund of $1,184 and applied it to his 1993 balance due. The Director sent notice of the intercept on May 29, 2002, to the address in Stanberry, Missouri.  
23. On May 30, 2002, the Director intercepted Steinhauser’s federal income tax refund of $3,102.79 and applied it to his 1993 balance due.
  
24. On October 30, 2002, Steinhauser contacted the Department by phone to inquire about the Department’s amnesty program.  Steinhauser stated that he wished to keep the Missouri address on file, but he requested that his phone number be changed to a Georgia location.  He stated that he was going to submit his Georgia returns to verify that he was not required to file Missouri income tax returns.  
25. On April 24, 2003, Steinhauser contacted the Department by phone regarding the intercepted federal income tax refunds.  He stated that he would send copies of his W-2 forms to verify that his 1992 and 1993 income was not earned in Missouri.  
26. On June 30, 2003, Steinhauser contacted the Department by phone regarding a notice that he received at his parents’ address, informing him that his account would be subject to additional intercepted refunds, wage garnishment and/or referral to the Prosecuting Attorney’s Office for judgment, as a means to collect the balance due.  Steinhauser stated that he would send information to clear his account and recover his intercepted federal income tax refunds. 
27. Steinhauser did not obtain a Georgia driver’s license until approximately 2004.  The Director’s records show that Steinhauser has a current Missouri driver’s license with a Stanberry, Missouri, address.  
28. On December 22, 2004, Steinhauser contacted the Department by phone and stated that he would send copies of his Georgia income tax returns, and that he had used his parents’ Missouri address because he had been in the process of moving.  Steinhauser inquired whether he would be entitled to a refund of the intercepted refunds, and the Department’s employee informed him that the statutory time to claim the intercepted refunds had expired.  Steinhauser stated that he had lived in Georgia since the late 1980s.  The Department’s employee asked Steinhauser to provide a Georgia address, but he would not provide one.  
29. On December 27, 2004, Steinhauser claimed a refund of Missouri income tax for 1992 and 1993.  
30. On December 29, 2004, Steinhauser contacted the Department by phone and stated that he was not aware of the intercepted refunds until four weeks earlier.  Steinhauser submitted a copy of his 1992 and 1993 Georgia income tax returns and W-2 forms, showing that his income was earned in Georgia during these years.  He also stated that he never received written notice of the delinquency notices indicating a balance due for 1992 and 1993.  He provided a current address in Atlanta, Georgia.  
31. On January 28, 2005, the Director sent a notice of adjustment for 1992.  Based on the information provided, his Missouri income percentage was reduced to zero to reflect that he was a non-resident.  However, the Director did not refund the intercepted federal refunds because the statutory time for claiming the refund had expired. 
32. On April 7, 2005, Steinhauser contacted the Department by phone and e-mail.  Steinhauser stated that he was not aware that the federal income tax refunds had been intercepted until August 2003 and that he had not received written notification from the Director.  
33. On June 29, 2005, the Director sent a letter denying Steinhauser’s refund claim for 1992 and 1993 because the statutory time for claiming a refund had expired.  Steinhauser protested the denial.  On November 7, 2005, the Director issued a final decision denying the protest.  
Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.
  Steinhauser has the burden to prove that he is entitled to a refund.
  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.
  We may do whatever the law permits the Director to do.
  


Steinhauser asserts that he was a resident of Georgia, not Missouri, in 1992 and 1993, and was not liable for Missouri income taxes for those years.  The Director no longer disputes that Steinhauser was not a Missouri resident in 1992 and 1993.  However, the Director argues that the statutory time for Steinhauser to claim a refund has expired.  


Section 143.801.1 provides: 

A claim for credit or refund of an overpayment of any tax imposed by sections 143.011 to 143.996 shall be filed by the taxpayer within three years from the time the return was filed or two years from the time the tax was paid, whichever of such periods expires the later; or if no return was filed by the taxpayer, within two years from the time the tax was paid.  No credit or refund shall be allowed or made after the expiration of the period of limitation prescribed in this subsection for the filing of a claim for credit or refund, unless a claim for credit or refund is filed by the taxpayer within such period.
Because a statute allowing a refund claim is a narrow waiver of the State’s sovereign immunity, a taxpayer must precisely follow the refund procedures delineated by the statute.
  The legislature has enacted § 143.801.1, and neither the Director nor this Commission has the authority to change the terms of a statute.
  Steinhauser did not file a claim for refund of his Missouri income taxes within two years after his federal tax refunds were intercepted as payment toward the 1992 and 1993 Missouri income tax.  Therefore, his refund claims are untimely.  

Steinhauser claims that he did not receive notice of the intercepts from the Director because the notices were sent to the Missouri address and not to his address in Georgia.  Due process requires notice that is “reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections.”
  Section 143.611.3 requires the Director to send notices of deficiency to the taxpayer’s “last known address.”  This Commission has also applied this standard to other notices from the Director.
  In Armstrong v. C.I.R., 15 F.3d 970, 973-74 (10th Cir. 1994), the 
court discussed the term “last known address” as it applies to the United States Internal Revenue Service: 
The term “last known address” has been defined by case law to mean “that address to which the IRS reasonably believes the taxpayer wishes the notice sent.”  The IRS is entitled to rely on the address shown on the taxpayer’s tax return for the year in question unless the taxpayer satisfies his burden to provide clear and concise notice of his current address to the IRS.  “Clear and concise notice is notice by which the taxpayer indicates to the IRS that he wishes the new address to replace all old addresses in subsequent communication.”  A subsequent tax return bearing a new address provides the IRS with clear and concise notice; therefore, the address on the taxpayer’s most recent tax return is ordinarily deemed to be his last known address. . . .  [T]he focus is on the information available to the IRS at the time it issued the notice of deficiency, rather than what may in fact be the taxpayer’s correct address.  The IRS is required to use reasonable diligence in attempting to ascertain the taxpayer’s correct address. . . . [R]easonable diligence does not require that the IRS send duplicate notices to every address of which it has knowledge. 
(citations omitted).  
 
Steinhauser points to the Department’s phone log for May 21, 1997, which states that his address was changed to a Georgia address, and to other communications with the Department’s staff.  Steinhauser continues to maintain that he was not aware that the money was offset until December 2004.
  This is contrary to the Department’s records.  Even though the phone log indicates that the Department changed Steinhauser’s address to a Georgia address on May 21, 1997, the record also indicates that Steinhauser received notice of the offsets.  He contacted the Department on April 24, 2003, regarding the offsets.  On June 30, 2003, he contacted the Department by phone regarding a notice that was received at his parents’ address.  The Department’s records for that date show that he was informed that his account would be subject to additional intercepted refunds, wage garnishment and/or referral to the Prosecuting Attorney’s 
Office for judgment, as a means to collect the balance due.  He stated that he would send information to clear the account and recover his intercepted federal tax refunds.  Both of these contacts occurred within two years after the offsets, and Steinhauser thus had the opportunity to claim a timely refund.  Steinhauser argues that the Department made inaccurate entries on its phone logs, but he offered no evidence supporting this assertion and has not met his burden of proof on this issue.  Further, Steinhauser continued to register vehicles in Missouri, and he still has a current Missouri driver’s license, not having obtained a Georgia driver’s license until sometime around 2004.  Steinhauser has not shown that the Director failed to send the notices of intercept to his last known address.  The evidence shows that Steinhauser had actual notice of the intercepts before the time for claiming a refund had expired.   

Because Steinhauser did not file a refund claim within two years after the federal offsets, he is not entitled to a refund.  

Summary


Steinhauser is not entitled to a refund of Missouri income tax for 1992 and 1993.  

SO ORDERED on August 8, 2007.



________________________________



JOHN J. KOPP  



Commissioner

	�There is no copy of a notice of the intercept in the Director’s exhibits.  Given that some pages were missing from the Director’s exhibits and had to be inserted during the hearing, and some pages of the exhibits applied to a taxpayer other than Steinhauser, we infer that notice was sent even though a copy does not appear in the Director’s exhibits.  


	�Section 621.050.1  Statutory references are to RSMo 2000 unless otherwise noted.  


	�Sections 136.300.1 and 621.050.2.


	�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  


	�State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).


	�Matteson v. Director of Revenue, 909 S.W.2d 356, 560 (Mo. banc 1995).  


	�Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).


	�Division of Employment Secur. v. Cusumano, 809 S.W.2d 113, 114 (Mo. App., E.D. 1991) (quoting Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 314, 70 S.Ct. 652, 657 (1950)).  


	�Kadir v. Director of Revenue, No. 99-1483 RI (Aug. 13, 1999).  


	�Tr. at 11.  
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