Before the

Administrative Hearing Commission

State of Missouri

SCOTT A. STEELE,
)



)



Petitioner,
)




)


vs.

)

No. 08-1333 EC



)

MISSOURI ETHICS COMMISSION,
)




)



Respondent.
)

DECISION


We grant the Missouri Ethics Commission’s (“the MEC”) motion to dismiss the petition of Scott A. Steele (“Steele”) because the MEC has shown that the petition reached us too late.  

Procedure


On July 21, 2008, Steele filed a petition with us.  On August 19, 2008, the MEC filed a motion to dismiss with an affidavit.  A motion challenging our jurisdiction is a motion to dismiss because if we have no jurisdiction to hear the petition, we can only dismiss it and cannot reach the merits.
  The motion to dismiss includes matters outside the complaint, so we apply the standard for summary determination.
  Under that standard, the MEC prevails if it establishes facts that entitle it to a favorable decision and Steele raises no genuine dispute as to such facts.
  
On August 20, 2008, we requested Steele to file a reply to the MEC’s motion to dismiss by September 9, 2008.  Steele did not reply.  After reviewing the motion and evidence submitted in support of the motion, we find that the MEC has established the following facts beyond a genuine dispute.   
Findings of Fact

1. On May 27, 2008, the MEC sent by electronic mail a decision (“the decision”) to Steele assessing a late filing fee of $110.    

2. On May 28, 2008, Steele received the decision.

3. On May 28, 2008, the MEC sent by electronic mail a notice of appeal rights (“appeal notice”), including the following information:

If you wish to appeal these late fees, you may file a complaint, within 14 days, against the Ethics Commission with the Administrative Hearing Commission (AHC).  The AHC will conduct a formal legal proceeding to review the fee.  You will have an opportunity to present evidence and legal arguments to support your claim and the Ethics Commission will be represented by an attorney from the Missouri Office of the Attorney General, who will present evidence and legal arguments on the Ethics Commission’s behalf.  Each side will have the opportunity to rebut the evidence and arguments presented by the opposing side.  The address for the Administrative Hearing Commission is P.O. Box 1557, Jefferson City, MO 65102; the telephone number is (573) 751-2422; and its fax number is (573) 751-5018.
On May 29, 2008, Steele received his appeal notice.

4. Steele’s petition reached us on July 21, 2008.

Conclusions of Law


Undisputed facts show that Steele filed the petition too late for us to hear it.  Steele had “fourteen days after receiving actual notice of assessment” to file his petition with this Commission.
  Steele’s receipt of the notice starts the time to appeal.  The MEC’s affiant testifies 
that Steele received the decision on May 28, 2008.  Steele admits in his complaint that he received the appeal notice on May 29, 2008.  Steele does not dispute the facts.  

The petition’s filing date is the date we received it,
 which was July 21, 2008.  That date is fifty-three days after the date Steele had received the decision and appeal notice.  Those facts entitle the MEC to a decision that the petition is outside our jurisdiction.  
Summary


The MEC has established that the petition was filed too late, so we grant the motion to dismiss the petition.  

SO ORDERED on September 15, 2008.



________________________________



DOUGLAS M. OMMEN


Commissioner

�Regulation 1 CSR 15-3.440(3)(B)2.


�Regulation 1 CSR 15-3.440(3)(A)3.  


�Regulation 1 CSR 15-3.440(3)(B) and § 536.073.3.  Statutory references are to RSMo 2000 unless otherwise noted.


	�Section 105.963.4.


�Section 621.205.1.
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