Before the

Administrative Hearing Commission

State of Missouri

STATE FARM MUTUAL AUTOMOBILE 
)

INSURANCE COMPANY, STATE FARM
)

GENERAL INSURANCE COMPANY, and 
)

STATE FARM FIRE AND CASUALTY
)

COMPANY, 
)



)



Petitioners,
)




)


vs.

)

No. 00-1598 RV




)

DIRECTOR OF REVENUE and 
)

DIRECTOR OF INSURANCE, 
)




)



Respondents.
)

MEMORANDUM AND ORDER


On May 12, 2000, State Farm Mutual Automobile Insurance Company, State Farm General Insurance Company, and State Farm Fire and Casualty Company (Petitioners) filed a complaint challenging the Director of Revenue’s April 14, 2000, final decision denying their claim for a refund of 1996 retaliatory insurance tax.  Petitioners are headquartered in Illinois.  The retaliatory tax is imposed under section 375.916.1, 
 which provides that when the laws of any other state impose taxes or other obligations on Missouri insurance companies that are in excess of those imposed by Missouri upon insurance companies of that state, the same obligations shall be imposed by Missouri upon insurance companies of that state.  Petitioners 

argue that they overpaid the retaliatory tax because the Illinois Supreme Court has invalidated the premium tax imposed by Illinois on out-of-state insurance companies for the privilege of doing business in Illinois; thus, the changes to the Illinois insurance tax burdens impact the amount of retaliatory tax owed by Illinois insurers that also do business in Missouri.  Milwaukee Safeguard Ins. Co. v. Selcke, 688 N.E.2d 68 (Ill. 1997); on remand, 754 N.E.2d 349 (Ill. App. 2001); petition for leave to appeal denied, 763 N.E.2d 772 (Ill. 2001).  The Director of Revenue contends that the refund claims are barred because they were not submitted under oath within two years from the date of payment.  


On September 20, 2001, we issued an order adding the Director of Insurance as a party.  


On January 24, 2002, Petitioners filed a motion for partial summary determination on grounds that the refund claim was timely.  We allowed Respondents until March 18, 2002, to file a response.  


The Director of Revenue filed an objection to the affidavit attached to Petitioners’ motion.  Our Regulation 1 CSR 15-3.450(4)(E) allows a motion for summary determination to be supported by affidavits.  Therefore, we overrule the Director of Revenue’s objection to the affidavit.  

Findings of Fact

1. Petitioners are Illinois-domiciled insurance companies.    

2. Petitioners made quarterly insurance tax payments to the Director of Revenue, including retaliatory tax, for 1996.  

3. Petitioners made their final quarterly payment on December 3, 1996.
  

4. On June 1, 1997, Auto Company and Fire Company made fifth reconciling payments of premium tax.
  They did not make additional retaliatory tax payments.
  

5. On or about February 20, 1997, Auto Company, Fire Company and General Company each filed a separate Missouri return for 1996 with the Missouri Department of Insurance to report their respective premium tax, workers’ compensation tax, and retaliatory taxes.  No payments were included, as these forms were for the purpose of certifying the amount of tax due.
  

6. The Director of Revenue issued a notice of assessment of estimated insurance taxes for 1997 to each of the State Farm companies, setting forth retaliatory tax as follows:  


Auto Company 1996 Annual Tax
$157,151


Fire Company 1996 Annual Tax
$693,753


General Company 1996 Annual Tax
$42,997

7. On or about January 25, 1999, Petitioners each filed a separate amended return and claim for refund of retaliatory taxes previously paid to Missouri for 1996 (the original refund claims), requesting refunds in the following amounts:  


Auto Company
$157,151


Fire Company
$693,753


General Company
$422,997

The refund claims were submitted in the form of typed letters and were not notarized.  

8. On or about February 23, 1999, the Director of Revenue notified Petitioners that the refund claims should be filed on the Director’s refund claim forms and should be submitted under oath.  

9. On or about March 11, 1999, Petitioners each filed a completed, notarized Form MO 419-0313, Claim for Premium Tax Refund, claiming refunds for the amounts stated in the original refund claims.    

10. On April 14, 2000, the Director of Revenue issued a final decision denying the refund claims.  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director of Revenue’s final decisions.  Section 621.050.1.  Petitioners have the burden of proof.  Sections 136.300.1 and 621.050.2. Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  


Section 136.035.3 applies to the insurance retaliatory tax and provides:  


No refund shall be made by the director of revenue unless a claim for refund has been filed with him within two years from the date of payment.  Every claim must be in writing under oath and must state the specific grounds upon which the claim is founded.  

(Emphasis added.) 


The Director of Revenue initially denied the refund claims because they were not made under oath as the statute required.
  We agree that the statutory requirements for filing a refund 

claim must be met.  Because a statute allowing a refund claim is a narrow waiver of the State’s sovereign immunity, a taxpayer must precisely follow the refund procedures delineated by the statute.  Matteson v. Director of Revenue, 909 S.W.2d 356, 360 (Mo. banc 1995).  


In Arcadia Financial Ltd. v. Director of Revenue, No. 99-1192 RV (Mo. Admin. Hearing Comm’n Oct. 20, 1999), the taxpayer initially filed a refund claim that was not notarized, and then refiled a notarized claim on the appropriate form.  We found that nothing in the statutes prohibited Arcadia from submitting an amended refund claim.  Likewise, nothing precluded Petitioners from filing amended refund claims to meet the statutory requirement that the refund claim be “under oath.”  However, not even the original refund claims were filed within two years from the date of the last retaliatory tax payment on December 6, 1996.  


The retaliatory tax is imposed by section 375.916 on insurance companies not incorporated in Missouri.  Section 375.916.2 provides in part:  

The payment and assessment of retaliatory tax shall be made on an estimated quarterly basis in the same manner as premium insurance tax as provided in sections 148.310 to 148.461, RSMo.  

The retaliatory tax is distinguished from the insurance premium tax, even though the same payment scheme is mandated for both.  Section 148.350.2 sets forth the statutory scheme for payment of insurance premium taxes by companies not organized under the laws of Missouri:


Beginning January 1, 1983, the amount of the tax due for that calendar year and each succeeding calendar year thereafter shall be paid in four approximately equal estimated quarterly installments and a fifth reconciling installment.  The first four installments shall be based upon the tax assessed for the immediately preceding taxable year ending on the thirty-first day of December, next preceding.  The quarterly installment shall be made on the first day of March, the first day of June, the first day of September, and the first day of December.  Immediately after receiving from the director of the department of insurance, certification of the amount of tax due from the various companies, the director of revenue shall notify and assess each company the 

amount of taxes on its premiums for the calendar year ending on the thirty-first day of December, next preceding.  The director of revenue shall also notify and assess each company the amount of the estimated quarterly installments to be made for the calendar year.  If the amount of the actual tax due for any year exceeds the total of the installments made for such year, the balance of the tax due shall be paid on the first day of June of the following year, together with the regular quarterly installment due at that time.  If the total amount of the tax actually due is less than the total amount of the installments actually paid, the amount by which the amount paid exceeds the amount due shall be credited against the tax for the following year and deducted from the quarterly installment otherwise due on the first day of June.


Petitioners argue that because the final tax was not determined until June 1, 1997, the tax cannot be deemed paid prior to that date.  Therefore, they argue that they had two years from June 1, 1997, to file a refund claim. Section 136.035.3 provides that refund claims must be made “within two years from the date of payment.”  Under Petitioners’ construction, the “date of payment” would be deemed to be June 1 of the year following the tax year, i.e., the date that the amount of the tax liability was finally determined.  


In Hamacher v. Director of Revenue, 779 S.W.2d 565 (Mo. banc 1989), the court held that if an income tax return is filed before the due date, it is deemed filed on April 15 for purposes of the income tax statute of limitations, which allows three years from the time the return was filed, or two years from the time the tax was paid, whichever is later.  Section 143.801.1.  Hamacher could thus arguably stand as authority for a proposition that a particular date may be deemed as the event when a particular act occurs for purposes of tax policy.  However, Hamacher was based on a reconciliation of state and federal statutes, a desire for consistency with federal law, and a policy not to discourage or penalize taxpayers for filing their 

returns early.  The present case only involves the date of payment under section 136.035.3, the general statute of limitations for a tax refund.


Finding no authority on this issue in Missouri law, we also turn for guidance to a line of federal cases where the taxpayers presented a similar argument.  Although such cases are based specifically on federal statutes, they are useful by way of analogy.  


In Baral v. United States, 120 S. Ct. 1006 (2000), the taxpayer had made a payment of estimated income tax for his 1988 tax year, but even though he received a four-month extension, he did not file the return until June 1993.  Baral claimed that his withholdings and estimated tax payment exceeded the tax as shown on the return, and he requested that the overpayment be applied toward his outstanding obligations for the 1989 tax year.  The IRS denied the credit.  Baral had filed within the relevant time deadline under 26 U.S.C. 6511(a).  However, under 26 U.S.C. 6511(b)(2)(A), “the amount of the credit or refund shall not exceed the portion of the tax paid within the period, immediately preceding the filing of the claim, equal to 3 years plus the period of any extension of time for filing the return.”  The Court held that under the plain language of 26 U.S.C. 6513(b)(2), which provides that “[a]ny amount paid as estimated income tax for any taxable year shall be deemed to have been paid on the last day prescribed for filing the return under section 6012 for such taxable year,” the estimated tax was deemed paid on 

April 15, 1989.  


In Baral, the taxpayer raised two arguments.  First, he attempted to distinguish estimated tax from the income tax, arguing that they were two separate taxes and that his payment of estimated taxes thus did not qualify as a payment of income tax.  Second, similarly to the 

Petitioners in this case, he argued that the income tax is paid only when it is assessed because the concept of payment makes sense only when the liability is defined, known, and fixed by assessment.
  The Court wasted no time, paper or ink in rejecting these contentions.  The Court held that the estimated tax is not a tax in its own right, but a method of collecting the income tax.  The Court also noted a federal statute requiring that income tax be paid without assessment, notice, or demand from the Secretary of the Treasury.  26 U.S.C. 6151(a).  The Court distinguished its earlier decision in Rosenman v. United States, 65 S. Ct. 536 (1945), where the Court held that taxes paid under protest are deposits, and not payments of tax.  The Court stated that the remittance of tax under protest in Rosenman was not governed by a “deemed paid” provision such as 26 U.S.C. 6513, and the Rosenman court thus had no occasion to consider the implications of such a provision for determining when a tax is paid under the statute of limitations.  The Court further noted that the taxpayer’s position would work to the detriment of taxpayers who timely file their returns and claim a refund.  Because the taxpayer had paid no portion of the overpaid tax during the previous three years plus four months (the extension period), he faced a ceiling of zero on his refund claim under section 6511(b)(2)(A).  


The federal courts have decided numerous cases determining whether a taxpayer has made a deposit or a payment of tax, and have reached varying results.  E.g., Dantzler v. United States, 183 F.3d 1247, 1250-51 (11th Cir. 1999); Ford v. United States, 618 F.2d 357, 360-61 (5th Cir. 1980).  The cases were numerous, and depended largely on the factual circumstances of each case.  At least Baral resolved the question under federal income tax law as to a payment of estimated tax.  In Crosby v. United States, 889 F. Supp. 143, 146 (D. Vermont 1995), an estate 

made a payment of $10,000 with an application for extension of time to file a fiduciary income tax return.  On the return, the estate reported that its actual tax liability was zero; thus, it requested a refund of the $10,000 that it had paid with the application for extension of time.  Under 26 U.S.C. 6511(b)(2)(A), the refund was limited to the amount of tax paid within three years preceding the filing of the claim.  The court noted that the limit established in 26 U.S.C. 6511(b)(2)(A) applied only to tax payments and did not serve as a time bar to remittances characterized as deposits under Rosenman, 65 S. Ct. 536.  The taxpayer, like the taxpayer in Baral, argued that there could be no payment of taxes until tax liability has been assessed.  The Court stated:  

A survey of the cases reveals that many remittances prior to assessment are in fact intended as payments of tax liability, and the IRS has properly treated them as such. . . .  We agree with those Circuits which have held that whether a remittance is a payment or a deposit depends on the unique facts and circumstances of each case.  The Court believes that this is the better mode of analysis because it is sufficiently flexible to take into account all relevant factors in these fact-driven cases.  We will therefore take this approach in the case at bar.

Courts that have employed an “individual facts and circumstances” test for distinguishing payments from deposits under section 6511(b)(2)(A) have considered such factors as “(1) when the tax liability is defined; (2) the taxpayer’s intent in remitting the money; and (3) how the Internal Revenue Service treats the remittance upon receipt.”  

(Citations and footnotes omitted.)  


We find this test useful in the context of this case.  We recognize Petitioners’ argument that the final tax liability is not defined until the tax year is over and that the final reconciling payment is not due until June of the following year.  However, examining the taxpayer’s intent, it is clear that the estimated tax payments are intended to be applied to tax due.  As the court stated in Blatt v. United States, 34 F.3d 252, 255 (4th Cir. 1994): 

[A] payment sent to the IRS in response to an assessment or to discharge all or part of an existing tax liability constitutes the payment of taxes. . . .  The fact that the amount of a tax liability has not precisely been computed does not, however, determine the nature of the payment.  


Under sections 375.916.2 and 148.350.2, quarterly installments of estimated tax are due and payable.  If the amount of the actual tax due exceeds the total of the installments, the balance must be paid by June 1 of the following year.  If the amount of the actual tax due is less than the total amount of the installments actually paid, the overpayment is credited against the tax for the following year and deducted from the quarterly installment otherwise due on June 1.  Although the actual tax liability may not be fixed and certain until June 1, the retaliatory tax payments are made as actual payments of tax liability, and the taxpayer is generally not entitled to receive a refund, because any overpayment is deducted from the quarterly installment otherwise due on June 1 of the following year.  Petitioners seek a refund because an Illinois court decision has affected the validity of the Illinois premium tax imposed by Illinois on out-of-state insurance companies.  However, the payments were made as an expectation that the tax be paid.  By using the words “two years from the date of payment” in section 136.035.3, the legislature set a policy that the time for claiming a general tax refund must be limited at some point.  Statutes must be considered according to their plain and ordinary meaning.  Mary S. Riethmann Trust v. Director of Revenue, 62 S.W.3d 46, 48 (Mo. banc 2001).  According to the ordinary meaning of the term “payment,” in this case we cannot deem the “date of payment” to be anything other than the date on which the tax payment was actually made.


As to how the Director of Revenue treats the payments upon receipt, there is no statutory provision that the tax be held as in the nature of a protest payment or in escrow.
  This is in sharp 

contrast to a case such as Rosenman, 65 S. Ct. at 538, where the payments were under protest and the IRS placed the money in a non-interest bearing “suspense account.”  The court stated that the protest payments were in the nature of “payments in escrow.”  Id.  


Therefore, we conclude that the estimated payments of the retaliatory tax were payments of tax, and not mere deposits.  Even though the facts and the statutory framework are different, we also find this result consistent with the reasoning of the United States Supreme Court in Baral, 120 S. Ct. 1006.


The last payment of retaliatory tax was made on December 3, 1996; thus, any refund claim would have to be filed by December 3, 1998.  Petitioners made reconciling premium tax payments on June 1, 1997, but did not pay any retaliatory tax on that date.  Petitioners’ original refund claims were not filed until on or about January 25, 1999, and the amended refund claims were not filed until on or about March 11, 1999.  The refund claims were thus untimely.  


We recognize the reasonableness of Petitioners’ argument that the time should run from June 1, which would be consistent with Hamacher.  Under the Director’s theory, the statute of limitations runs five different times for each taxable year.  However, this is not a matter of reconciling statutes, as in Hamacher.  The plain words of the statute are “date of payment.”  Section 136.035.3.  We are bound by that.  


Petitioners have moved for partial summary determination on the question of timeliness of the refund claims. 
   However, our Regulation 1 CSR 15-3.450(4) provides that we may order summary determination against the moving party.  Because the refund claims were 

untimely, we must deny the claims, and we do not reach the question of whether the retaliatory tax was actually overpaid.  


We grant summary determination in favor of Respondents.  


SO ORDERED on April 24, 2002.



________________________________



WILLARD C. REINE



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


	�The Director of Revenue objects to Petitioners’ Exhibit P as to hearsay.  Our findings do not rely on Exhibit P, or on Petitioners’ discussion of Exhibit P, to the extent that it constitutes legal argument.  However, the Director concedes that the last quarterly payment was made on December 3, 1996.  


	�The record does not indicate that General made a fifth reconciling payment on June 1, 1997.  





	�Petitioners’ Motion for Partial Summary Judgment, paragraph 8; affidavit of Anne L. Kasson in support of Motion for Partial Summary Judgment.  





	�The Director of Revenue appears to raise an objection to Petitioners’ Exhibits A, B, and C.  Section 490.692, cited by the Director, does not apply to administrative proceedings.  See section 536.070(9) and (10).  As we have already stated, our Regulation 1 CSR 15-3.450(4)(E) allows a motion for summary determination to be supported by affidavits.  Even if those exhibits are excluded, that does not affect our decision, as we have not relied on those exhibits in making our findings.  


	�As of 2001, section 136.035.3 no longer requires that the claim be under oath.  However, section 136.035.3, RSMo 2000, requiring that the claim be under oath, was in effect at the time of the refund claims and at the time of the Director’s denial.  


	�We also note Campbell v. Director of Revenue, 927 S.W.2d 452 (Mo. App., W.D. 1996), where the court held that the taxpayer’s filing of an amended return does not extend the Director of Revenue’s time to assess a deficiency.  Although that case involved a completely different set of facts, we acknowledge the sound policy that a time limitation set forth by a tax procedure statute may not be enlarged by extraneous acts.    


	�The court stated that on July 19, 1993, the IRS “assessed” the tax liability reported on the return.  Apparently there was no outstanding liability, as Baral had already made payments; thus, the court and the litigants in that case used the term “assessed” to apply to the IRS determination of the tax amount, even though it had been paid.  


	�Under section 148.350, the payments of tax on premiums of foreign companies are either placed in general revenue or in the county foreign insurance tax fund.  The record does not show whether payments of retaliatory tax are treated the same way.  Regardless, we find no statute treating them as a deposit or escrow. 


	�We are not presented with the issue of whether the statute of limitations does not apply because they must be afforded an adequate procedural remedy.  North Supply Co. v. Director of Revenue, 29 S.W.3d 378 (Mo. banc 2000); Eddie Bauer, Inc. v. Director of Revenue, No. SC83870 (Mo. banc Feb. 26, 2002) (slip op.).  This Commission must apply the statutes as written.  Bridge Data Co. v. Director of Revenue, 794 S.W.2d 204, 207 (Mo. banc 1990).
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