Before the

Administrative Hearing Commission

State of Missouri

DEBRA STARK,
)



)



Petitioner,
)




)


vs.

)

No.  06-1520 BN



)

STATE BOARD OF NURSING, 
)




)



Respondent.
)

DECISION

We dismiss the petition of Debra Stark because we cannot review a settlement agreement before the parties have signed it.
Procedure


On October 16, 2006, Stark filed several documents with a cover letter asking us to review a settlement to which the State Board of Nursing (“the Board”) wants her to agree.  
Findings of Fact


1.
On October 16, 2006, Stark filed several documents, one of which is a ten-page document entitled “Settlement Agreement Between Missouri State Board of Nursing and Debra A. Stark R.N.”  The document contains no signature page.  The document does include the following on page 10:
5.  Licensee understands that she may, either at the time the settlement agreement is signed by all parties, or within fifteen (15) days thereafter, submit the agreement to the Administrative 
Hearing Commission for determination that the facts agreed to by the parties constitute grounds for disciplining Licensee’s license.  If Licensee desires the Administrative Hearing Commission to review this Agreement, Licensee may submit her request to:  Administrative Hearing Commission, Truman State Office Building, Room 640, 301 W. High Street, P.O. Box 1557, Jefferson City, Missouri 65101.

6.  If Licensee requests review, this settlement agreement shall become effective on the date the Administrative Hearing Commission issues its order finding that the settlement agreement sets forth cause for disciplining Licensee’s license.  If Licensee does not request review by the Administrative Hearing Commission, the settlement agreement goes into effect 15 days after the document is signed by all the parties.


2.
On the cover page to the documents she submitted, Stark requests this Commission “to please review the settlement the Missouri State Board of Nursing wants me to agree to.” 
Conclusions of Law


We can grant Stark’s request only if we have subject matter jurisdiction over the matter.  Subject matter jurisdiction may not be waived, conferred by consent or by agreement of the parties, by estoppel, or by acquiescence of this Commission, and the issue may be raised any time sua sponte.
  This Commission is a creature of statute, and we have only such jurisdiction as is expressly conferred upon us by the General Assembly.
  

We have no jurisdiction to grant Stark’s request to review the unsigned settlement agreement.  Section 621.045, RSMo Supp. 2005, gives us jurisdiction to act only as follows:

3.  . . . 

*   *   *


(3) [T]he licensee may, either at the time the settlement agreement is signed by all parties, or within fifteen days thereafter, submit the agreement to the administrative hearing commission for determination that the facts agreed to by the parties 
to the settlement constitute grounds for denying or disciplining the license of the licensee[.]
(Emphasis added.)  The emphasized language allows Stark to submit a settlement agreement for our review during a specified period.  But that period does not start until the Board and Stark sign the settlement agreement.
  Unless that statutory condition and every other condition necessary to our jurisdiction are met, we have no authority to do anything with a settlement agreement because the statutes are the only source of our jurisdiction.
 

If Stark timely submitted an entire settlement agreement, signed by all parties, we would have jurisdiction.  Our review, however, would be limited to reviewing the settlement agreement and determining whether Stark’s license is subject to discipline based only upon the facts stipulated to by the parties.  There would be no hearing, and we would not consider any factual statements made by Stark or the Board other than those contained in the proposed findings of fact in the settlement agreement itself.   

Summary

We dismiss the petition for lack of jurisdiction.  


SO ORDERED on October 19, 2006.


________________________________



TERRY M. JARRETT


Commissioner

	�State Tax Comm’n v. Administrative Hearing Comm’n, 641 S.W.2d 69, 72 (Mo. banc 1982).


	�State Bd. of Regis’n for the Healing Arts v. Masters, 512 S.W.2d 150, 161 (Mo. App., W.D. 1974).


	�As to whether Stark should sign the settlement agreement, § 621.045.3(4) expressly provides that Stark may consult with, and be represented by, an attorney.  


	�Oberreiter v. Fullbright Trucking, 24 S.W.3d 727, 729 (Mo. App., E.D. 2000).
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