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DECISION


We grant the application of Joseph P. Stanton to reinstate his registered professional nurse (“RN”) license.  
Procedure


On November 8, 2005, Stanton filed a petition appealing a decision by the State Board of Nursing (“the Board”) to deny his application.  

On February 3, 2006, we convened a hearing on the petition before Commissioner Karen A. Winn.  Stanton presented his case.  Assistant Attorneys General Loretta Schouten and Jessica Hulting represented the Board.  At the hearing, we granted the Board’s motion to seal records relating to the health care of a non-party, and the Board filed redacted copies the following day.  We have further redacted those copies.  Our reporter filed the transcript on May 9, 2006.  

Having read the full record including all the evidence, Commissioner Terry M. Jarrett makes the decision.
  
Findings of Fact

1. Stanton holds a Missouri RN license that has been inactive since 1989.  

A.  Underlying Conduct

2. In September 1998, Stanton moved to Colorado and received an RN license from the Colorado State Board of Nursing (“the Colorado Board”) on September 23, 1998.  In April 1999, he began working at Mediplex Specialty Hospital (“the Hospital”) in Thornton, Colorado.  The Hospital had a locked geriatric psychiatric unit.  
3. On August 2, 2002, the Hospital admitted MD, a 75-year-old woman, to the locked geriatric psychiatric unit on a 72-hour involuntary hold.  MD’s history included 27 years as a victim of spousal abuse, a head injury from an automobile accident in 1998, hospitalization for drinking, and dementia from Alzheimer’s disease.  She was combative, aggressive, hostile and had paranoid delusions.  She did not know where she was or why she was there.  She believed that she had been kidnapped and brought to where she was.  Her hearing was impaired.  She was frail and fell frequently, sustaining bruises, and picked at her forearms, causing scratches and scabbing.  
4. MD was disposed to, and often suffered from, constipation resulting in impaction that made it impossible to move her bowels.  When natural and pharmaceutical laxatives are ineffective for such condition, a standard treatment is digital disimpaction, a manual removal of hardened feces.  Digital disimpaction can be painful and may require restraining a disoriented resident, but MD sometimes used that method on herself.  
5. On August 20, 2002, Stanton was working in the Hospital’s locked geriatric psychiatric unit.  A nurse aide (“the aide”) left MD sitting on the toilet in her room and went on break, but MD was unable to move her bowels.  A licensed practical nurse (“the LPN”) found MD alone and escorted her from the toilet to a chair in the hallway.  MD tried to stand, but fell.  
6. While Stanton was talking on the telephone, MD approached him and asked to use the toilet.  Stanton asked her to wait, but MD removed her pants, digitally disimpacted herself, and showed the product to Stanton.  Stanton repeated his instructions to her in a louder tone for her impaired hearing.  Stanton stood six feet, two inches tall, weighed 320 pounds, and naturally talked loudly.  
7. Stanton terminated his telephone call, took MD to the bathroom in her room, and closed the door for her.  Confused, MD did not cooperate and tried to leave the bathroom.  Stanton tried to remind her of what she was there for.  MD got off the toilet and sat on the floor.  Stanton directed MD from the bathroom to her bed and had a nurse aide assist him in restraining MD while he digitally disimpacted MD.  The disimpaction caused MD pain, and she squirmed and moaned, but the procedure did not cause her any injury.  The nurse aide did not report any abuse of MD.  Stanton’s purpose was to care for MD, not to cause her injury or pain.  
8. A visitor to the unit (“the visitor”) heard Stanton’s raised voice and, knowing nothing of MD’s condition, interpreted his words as demeaning to MD.  The visitor reported the incident to hospital staff on August 21, 2002.  On August 22, 2002, the Hospital fired Stanton and contacted the Thornton, Colorado, police department (“the police”).  
9. A physician examined MD on August 24, 2002, and found that MD had no torn skin around the anus, no evidence of sexual assault, no bleeding, and no trauma.  The examination revealed evidence of nothing beyond ordinary digital disimpaction.  

B.  Criminal Case
10. The police took statements from the visitor, MD, and the aide.  On the basis of those statements, the police arrested Stanton for sexual assault, third degree assault, and at-risk adult crimes.  
11. The Adams County District Attorney (“the district attorney”) filed a criminal information against Stanton in the County Court of Adams County, Colorado (“the court”).
  The information alleged that Stanton committed the crime of third degree assault in that he:

did unlawfully, knowingly and recklessly cause bodily injury to [MD] and the victim is an at-risk adult.[
]
The district attorney did not charge Stanton with sexual assault.  
12. The court convened a trial on the information on September 3, 4, and 5, 2003.  The jury instructions included the following:

INSTRUCTION NO. ___


The elements of the crime of Assault in the Third Degree are:


1.  That the defendant,


2.  in the State of Colorado, at or about the date and place charged,


3.  knowingly,


4.  caused bodily injury to another person. 


After considering the evidence, if you decide the prosecution has proven each of the elements beyond a reasonable doubt, you should find the defendant guilty of Assault in the Third Degree.  


After considering the evidence, if you decide the prosecution has failed to prove any one or more of the elements 
beyond a reasonable doubt, you should find the defendant not guilty of Assault in the Third Degree.  

INSTRUCTION NO. ___


“BODILY INJURY” means physical pain, illness, or any impairment of physical or mental condition.[
]
When the jury was unable to reach a verdict, the court declared a mistrial.  
13. Because any digital disimpaction can cause physical pain, Stanton feared conviction on re-trial despite his belief in his innocence.  A few days before re-trial, the district attorney offered Stanton a plea bargain:  Stanton’s plea of guilty to misdemeanor third degree assault, without the at-risk adult element, in exchange for the district attorney’s recommendation of unsupervised probation for one year.  Stanton wanted closure to the criminal cases, and he relied on his lawyer’s advice that the bargain was good.  He did not believe that he was guilty of any crime.  
14. On February 9, 2004, Stanton entered a plea of guilty to third degree assault.  The court accepted the plea and deferred sentencing pending one year of unsupervised probation.  Stanton completed his probation without incident.  During the year of probation he completed continuing education courses on legal issues in nursing care and care for residents with schizophrenia and other forms of dementia.  
15. On February 22, 2005, the State filed a motion to dismiss the case, which the court granted that day.    
C.  Colorado Discipline

16. Stanton and the Colorado Board agreed to a decision disciplining Stanton (“the Colorado discipline”) based on a finding that he pled guilty in the criminal case.
  The decision 
cites law allowing discipline for committing the abuse, but makes no finding of fact that Stanton committed the abuse.  The decision restricted where and when he could practice.  It did not revoke his license.  The order was effective on September 28, 2004.  
D.  Federal Restriction

17. By letter dated October 29, 2004, the United States Department of Health and Human Services informed Stanton that he was:  
excluded in any capacity from participation in the Medicare, Medicaid, and all Federal health care programs[.
]
Stanton believed that the letter denied him the named benefits, until the Board’s counsel explained at hearing that it restricted him from providing services in the named programs.  The exclusion was based on the criminal case.  A separate notice explained the exclusion, but he did not read it.  
E.  Louisiana Discipline

18. Stanton held a Louisiana RN license, which has not been current since April 1999.  By letter dated January 25, 2005, the Louisiana State Board of Nursing (“the Louisiana Board”) staff notified Stanton that his Louisiana license was suspended based on the Colorado discipline, under LAC 46:XLVII.3411.I.  On March 16, 2005, the Louisiana Board ratified that decision.  By letter dated March 21, 2005, the Louisiana Board notified Stanton of such ratification.  The Louisiana Board sent each letter to Stanton at a Colorado address where he no longer lived, so he received none of those letters.  
F.  Pending Application

19. On September 1, 2005, Stanton filed the application with the Board to reinstate his license.
  He did not disclose the federal restriction because he did not understand it as a 
restriction on his practice.  He did not disclose the Louisiana discipline because he had no notice of it.  
Conclusions of Law

We have jurisdiction to hear Stanton’s complaint appealing the denial of his application for reinstatement.
  The grounds for denial are set forth in the Board’s answer.
  The Board’s answer cites § 335.066.1: 

The board may refuse to issue [an RN] license . . . for one or any combination of causes stated in subsection 2 of this section. . . .
“May” means an option, not a mandate.
  Stanton’s complaint vests the Board’s discretion in us, so we must determine whether we have grounds to deny Stanton’s application and, if so, how we should exercise that discretion.
  Stanton has the burden of proof.
  
I.  Discretion to Deny
The Board’s factual grounds for denial are the legal proceedings in other states and the allegations of abuse.  The answer alleges and Stanton agrees that:  

· the Louisiana discipline was based on the Colorado discipline;

· the Colorado discipline was based on the guilty plea; and 

· the guilty plea was based on allegations of abuse.  
The allegations of abuse are that Stanton: 

· blocked MD’s exit from the bathroom and pushed her back in; 

· grabbed MD’s arm and dragged her from the bathroom to the bed; and 
· digitally disimpacted MD too roughly, causing bruising and excessive pain.  
Stanton denies the allegations of abuse. 
a.  Abuse
The Board argues that the alleged abuse constitutes grounds to deny the application under provisions that allow denial for:


(5) Incompetency, misconduct, gross negligence . . . in the performance of the functions or duties of [an RN]; 

*   *   *


(12) Violation of any professional trust or confidence[.
]
The law provides definitions for each of those grounds.

The applicable definitions are as follows:
· Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  
· Misconduct is the willful doing of an act with a wrongful intention.
  
· Gross negligence is a gross deviation from the standard of care demonstrating a conscious indifference to a professional duty.
  
· Professional trust is a client’s, employer’s or colleague’s reliance a licensee’s special knowledge and skills based on the license.
  
Each definition consists of a breach of a professional standard with a specific mental state.

We need no expert testimony to understand that the abuse of MD as alleged in the answer violates the standards of the RN profession.
  As for the accompanying mental state, we infer it from the “circumstances of the particular case”
 as follows:  
· The alleged abuse would constitute a violation of the trust that the Hospital, we infer, places in an RN on the basis of his license, so the alleged abuse would constitute a violation of professional trust.  
· The mental states for misconduct and gross negligence – intent and indifference, respectively – are mutually exclusive.  Because the alleged abuse was intentional conduct, it would constitute misconduct and not gross negligence.  
· The alleged abuse would be sufficient to show a general lack of either the ability or the disposition to care for patients properly, which is an RN’s function,
 so it would constitute incompetency.  
Therefore, § 335.066.1, .2(5) and .2(12) are grounds for denial if Stanton committed the alleged abuse.  But Stanton denies those allegations and states that he digitally disimpacted MD to treat her constipation and that such treatment was within the standard of care.   

(1) Proceedings in the Criminal Case
A licensee’s guilty plea may lead to collateral estoppel, a doctrine that precludes a licensee from denying charges against him.
  The Board does not raise collateral estoppel, but we may apply it on our own initiative if the requirements to support it are present.
  Among those requirements is a final decision on the issue to be precluded.
  
A final judgment resulting from a guilty plea may provide the basis for collateral estoppel,
  but the criminal case did not result in a final judgment.  A judgment of guilt in a criminal case is not final until the court imposes a sentence under the law of both Colorado
 and Missouri,
 and we know of no authority for applying collateral estoppel without a final judgment.  
The final administrative orders of the Colorado Board and the Louisiana Board may also support collateral estoppel if (among other requirements) Stanton had the same procedure available to him in those proceedings as he has before this Commission.
  The record does not show that he did.  Therefore, we do not preclude Stanton from denying that he committed the abuse under the doctrine of collateral estoppel.  
A plea of guilty may also constitute an admission of conduct alleged
 that eliminates the need for evidence of such conduct.
  Stanton’s admission of the conduct in the criminal information is not conclusively binding in this case.  Stanton may offer evidence explaining why he made the admission.
  Stanton’s explanation is that, having failed to secure acquittal against what he considered the government’s inadequate evidence, he feared conviction on re-trial.  Stanton reasoned that if a jury found that digital disimpaction was practically certain to cause MD physical pain, it must convict him.  Stanton testified that he relied on the advice of counsel that the plea bargain was favorable and entered a guilty plea though he did not commit the abuse.  Stanton’s fear was not unreasonable under the jury instructions and law he faced.  
Even if the guilty plea eliminated the need for proof of the conduct charged in the information, it would not support the charges in the answer.  The information alleges only ultimate facts that track the language of the third degree assault statute:  
A person commits the crime of assault in the third degree if he knowingly . . . causes bodily injury to another person [.]  Assault in the third degree is a class 1 misdemeanor.[
]  

The definition of “knowingly” was as follows:  

A person acts “knowingly” . . . with respect to a result of his conduct, when he is aware that his conduct is practically certain to cause the result.[
]
Bodily injury includes physical pain.
  Because even the best health care may be “practically certain to cause” “physical pain,” those statutes do not necessarily describe any breach of any standard of care.
  
(2) The Record in this Case
We must resolve the parties’ factual dispute by determining the preponderance of the evidence,
 which means the greater weight.
  The weight of the evidence depends largely on 
the credibility of its source.
  The sources are the written statements of various persons and Stanton’s testimony.  
Stanton’s interest in convincing us of his innocence is manifest, but that does not require us to disbelieve his account.  His account of the events on August 20, 2002, has remained consistent since that date and is believable.  Moreover, the most credible of the written statements in evidence – the first-hand statements of the LPN and the examining physician – corroborate Stanton’s testimony as to his treatment of MD.

The Board attempts to impeach Stanton’s credibility by citing the application’s failure to disclose the federal restriction and the Louisiana discipline, but his explanation for those omissions is understandable:  the federal notice was confusing and the Louisiana notice was not delivered to him.  

Of the statements supporting the Board’s allegations, only the aide’s and the visitor’s offer first-hand knowledge.  The rest of the statements report second-hand or even more remote information.  

· The aide’s statement is not credible.  The aide stated that Stanton used four fingers or his whole hand in the digital disimpaction and that such technique constituted “sodomy, abuse, and a crime[.]”  The aide also stated that MD was screaming.  The LPN stated that using four fingers for disimpaction was impossible without causing MD to scream and tearing the rectum.  But the LPN heard no screaming, and the medical examination revealed none of the trauma that the conduct described would inevitably have caused.  Further, the aide 
states that she continued to participate in such abuse, never reported it to anyone, and made her statement only at the request of the police.  
· The visitor’s statement shows no awareness of MD’s severe mental impairment, no understanding of Stanton’s conduct in that context, and no knowledge of any event in MD’s room.  
· MD’s statements, even as related by other persons, do not match any other account.  She accused Stanton of knocking her down and throwing her across the floor.  That conduct does not appear in the aide’s statement, the visitor’s statement, or the Board’s complaint.  
Those statements are not persuasive.  

The evidence in Stanton’s favor carries greater weight than the evidence against him.  He has carried his burden of proving that he did not commit the conduct alleged and so did not breach any professional standard.  Therefore, we have no discretion to deny Stanton’s application under § 335.066.2(5) or (12).  
b.  Guilty Plea

The Board also argues that such guilty plea alone, without regard to actual guilt of the alleged abuse, constitutes grounds to deny the application.  It cites provisions allowing denial if:  

[t]he person has . . . entered a plea of guilty . . . in a criminal prosecution pursuant to the laws of any state . . . for any offense reasonably related to the qualifications, functions or duties of [an RN], for any offense an essential element of which is . . . an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed[.
]

Under that language, discretion to deny the application stands on the guilty plea itself and requires no finding that Stanton committed the abuse.
  

· An RN’s qualifications include good moral character.
  An RN’s functions include patient care.
  Third degree assault is reasonably related to that qualification and function.  
· An essential element is one that must be proven in every case.
  Every case under § 18-3-204, C.R.S. (2002), requires proof of bodily injury caused with at least criminal negligence.  An act of violence is an essential element of that offense.  
· Moral turpitude is:
an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”
  

Third degree assault is such an act, so it involves moral turpitude.  

We have discretion to deny Stanton’s application under § 335.066.1 and .2(2).  

c.  Other States’ Discipline

The Board cites the provision that allows discipline for:  

[d]isciplinary action against the holder of [an RN] license . . .  granted by another state . . . upon grounds for which revocation or suspension is authorized in this state[.
]

As to such language, we have stated:

Focusing on the licensee's conduct protects the public better than comparing the various differing legal characterizations of such conduct.[
] 
Therefore, we read another state’s “grounds” for discipline to mean the other state’s findings of fact, not the other state's legal characterization of such facts.
  Louisiana based its disciplinary decision on the Colorado discipline, which Colorado based on the guilty plea. 
  The guilty plea and another state’s discipline are cause for discipline in Missouri under § 335.066.2(2) and (8), respectively, which we have already quoted and discussed.  Therefore, we have discretion to deny Stanton’s application under § 335.066.1 and .2(8). 
II.  Our Exercise of Discretion


Stanton’s guilty plea and discipline by other states provides discretion to deny his application.  His appeal vests us with that discretion.
  Our exercise of that discretion finds guidance in statutes on similar subjects and circumstances.  If Stanton were convicted of a crime, we would base our exercise of discretion on: 

[1] the nature of the crime committed in relation to the license which the applicant seeks, [2] the date of the conviction, [3] the conduct of the applicant since the date of the conviction and [4] other evidence as to the applicant’s character.[
]
Stanton was not convicted of any crime, leaving us with only his conduct since the dismissal of the criminal case and other evidence as to his character.  We consider those factors as an exercise in caution for the sake of the licensing statutes’ public protective purpose.
  
Even so, we note that the district attorney promptly dismissed the charges on Stanton’s uneventful completion of unsupervised probation for a mere one year.  Stanton used that probationary period to stay current with RN practice, even though he could not engage in it.  Stanton submitted into evidence two statements of former co-workers attesting to his good character.  Outside the refuted allegations of abuse and the guilty plea, the only evidence of Stanton’s character favors him.  
The only grounds to deny Stanton’s application are other states’ legal proceedings based on untrue allegations.  On this record, denying Stanton’s application would serve no purpose.  We exercise our discretion in favor of granting the application.  
Summary


We grant Stanton’s application to reinstate his Missouri RN license.  


SO ORDERED on June 23, 2006.



________________________________



TERRY M. JARRETT


Commissioner
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