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vs.

)

No. 10-1918 RC



)




)

STATE BOARD FOR RESPIRATORY
)

CARE


)



Respondent.
)

DECISION


We deny Nora Stamer’s application for licensure as a respiratory care practitioner because she failed to list two guilty pleas on a license application.
Procedure


On October 9, 2010, Stamer filed a complaint appealing a decision of the State Board for Respiratory Care (“the Board”) rejecting her September 20, 2010 application for licensure as a respiratory care practitioner.  The Board filed an answer to the complaint on November 22, 2010.  On January 28, 2011, we held a hearing on the complaint.  Assistant Attorney Ross Brown represented the Board.  Stamer appeared but was not represented by counsel.  The matter became ready for our decision on February 8, 2011, the date we received the transcript.

Findings of Fact
1. On July 27, 2006, Stamer pled guilty to a felony charge of forgery in St. Charles County, Missouri, arising from an incident that occurred on or about March 6, 2005.
2. On November 9, 2006, Stamer pled guilty to a felony charge of theft of a controlled substance in St. Louis County, Missouri.  The incident that gave rise to the charge occurred on or about March 30, 2006, at a doctor’s office where Stamer was employed as a medical assistant.   A patient left her purse in an examination room; when she returned to retrieve it, she witnessed Stamer going through the purse.   When confronted by the patient, Stamer quickly placed something in her pants pocket and told the patient she was just checking the purse for identification.  The patient immediately noticed the prescription bottle for the propoxyphene was open and 30 to 35 pills were missing.  The patient asked Stamer where the pills were, and Stamer denied taking them and quickly left the office.  Under police questioning, Stamer admitted putting some of the pills in her pocket, and disposing of the rest.
3. Stamer applied to be licensed by the Board as a certified respiratory care practitioner on April 12, 2010.  
4. On the licensure application, question 6 asks the applicant:  “Have you ever been convicted, adjudged guilty by a court, pled guilty or pled nolo contendere to any crime whether or not sentence was imposed, or are such actions currently pending (excluding traffic violations)?”  Stamer checked a box indicating “no” in reply to the question.

5. After receipt of Stamer’s application, the Board performed a criminal background check on her that revealed, among other things, Stamer’s guilty pleas to the two felonies in July and November, 2006. 
6. The Board sent a letter to Stamer on or about April 29, 2010, requesting an explanation of the above incidents and asking why Stamer failed to include them on her application for licensure.  In her response to the Board dated June 27, 2010, Stamer addressed several incidents, including a forgery arrest on January 3, 2006, and an arrest for theft of a 
controlled substance on April 4, 2006.  Stamer made no mention of having pled guilty to felony charges in 2006.
7. On or about September 20, 2010, Stamer received a letter informing her of the Board’s decision to deny her application due to Stamer’s having pled guilty to two felony charges and for falsely answering “no” to question 6 of the application for licensure.
Conclusions of Law

We have jurisdiction over the case.
  When an applicant for licensure files a complaint, the agency’s answer provides notice of the grounds for denial of the application.
  The applicant has the burden to show he or she is entitled to licensure.
  We exercise the same authority that has been granted to the Board.
  Therefore, we simply decide the application de novo.
  The appeal vests in this Commission the same degree of discretion as the Board, and we need not exercise it the same way.
  We determine whether, at the time of the hearing, the applicant meets the requirements for licensure.
  


The Board argues its refusal to issue a license to Stamer is established by § 334.920, which states in pertinent part:

1.  The board may refuse to issue or renew any certificate of registration or authority, permit or license required pursuant to sections 334.800 to 334.930 for one or any combination of causes stated in subsection 2 of this section. . . .
2…. (2) The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution under the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or 
duties of a respiratory care practitioner, for any offense an essential element [of which] is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed; 

(3) Use of fraud, deception, misrepresentation or bribery in securing any certificate of registration or authority, permit or license issued pursuant to sections 334.800 to 334.930 or in obtaining permission to take any examination given or required pursuant to sections 334.800 to 334.930[.]
Guilty Pleas for Offenses of Fraud and Moral Turpitude - § 334.920.2(2)

Stamer pled guilty to two felonies, theft and forgery.  The crime of forgery is defined in 

§ 570.090:

1.  A person commits the crime of forgery if, with the purpose to defraud, the person:

(1) Makes, completes, alters or authenticates any writing so that it purports to have been made by another or at another time or place or in a numbered sequence other than was in fact the case or with different terms or by authority of one who did not give such authority; or

(2) Erases, obliterates or destroys any writing; or

(3) Makes or alters anything other than a writing, including receipts and universal product codes, so that it purports to have a genuineness, antiquity, rarity, ownership or authorship which it does not possess; or

(4) Uses as genuine, or possesses for the purpose of using as genuine, or transfers with the knowledge or belief that it will be used as genuine, any writing or other thing including receipts and universal product codes, which the actor knows has been made or altered in the manner described in this section. 
The crime of stealing
 is defined in § 570.030.1,
 which states:

1.  A person commits the crime of stealing if he or she appropriates property or services of another with the purpose to deprive him or 
her thereof, either without his or her consent or by means of deceit or coercion.


An essential element is one that must be proven for a conviction in every case.
  Essential elements of both forgery and stealing are fraud and dishonesty.  Stamer’s theft of a controlled substance occurred during the course of her employment as a medical assistant in a doctor’s office.  While she was not a respiratory care practitioner at the time of the incident, we find the offense was reasonably related to the qualifications, functions or duties of a respiratory care practitioner.  As a part of a medical team of professionals, medical assistants and respiratory care practitioners must be worthy of trust, especially in handling a patient’s personal property and prescribed medications.  

Moral turpitude is defined as:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”[
]

In Brehe v. Missouri Dep’t of Elementary and Secondary Education,
 a case that involved discipline of a teacher’s certificate under § 168.071 for committing a crime involving moral turpitude, the court referred to three classifications of crimes:

(1) crimes that necessarily involve moral turpitude, such as frauds (Category 1 crimes);

(2) crimes “so obviously petty that conviction carries no suggestion of moral turpitude,” such as illegal parking (Category 2 crimes); and
(3) crimes that “may be saturated with moral turpitude,” yet do not involve it necessarily, such as willful failure to pay income tax or refusal to answer questions before a congressional committee (Category 3 crimes).


Our review of other cases convinces us that stealing and forgery with the essential element of fraud are both Category 1 crimes.
  Because Stamer pled guilty to two felonies involving fraud, dishonesty, and moral turpitude, and because at least one of these offenses was reasonably related to the qualifications, functions or duties of a respiratory care practitioner, we find grounds exist to deny Stamer licensure under § 334.920.2(2).  
Use of Fraud, Deception, or Misrepresentation 
in Application for Licensure - §334.920.2(3)


Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  Deception means an act designed to cheat someone by inducing their reliance on misrepresentation.
  A misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.


Question 6 of the application for licensure asks:

Have you ever been convicted, adjudged guilty by a court, pled guilty or pled nolo contendere to any crime whether or not sentence was imposed, or are such actions currently pending (excluding traffic violations)?

Stamer checked the box indicating her answer was “no.”  


At the hearing, Stamer testified she did not read the part of the question on the application that asked if she had ever pled guilty and that checking the “no” box was an “honest 
mistake.”  However, Stamer also maintained she believed she had not been convicted because she received a suspended imposition of sentence (“SIS”) following her guilty plea to theft.  She testified:

I had misread the question.  When I saw convicted [on Question 6 of the application], I checked no because my attorney had told me that I was not convicted of any felonies.  I was given SIS, I believe it's called, and that after my probation was over, that it was suppose [sic] to not show up on my record is what he told me and that I have not been convicted of anything.[
]

Stamer’s explanation that she responded only to the first five words of question 6, then overlooked the next 29 words of the question, is implausible.  Regardless of whether an SIS is a “conviction,” Stamer was well aware she had twice entered guilty pleas to felonies.  Her purported misreading of question 6 suggests an attempt to conceal this information from the Board rather than any misunderstanding.

Even if Stamer failed to read all of question 6 when she first completed her application, the Board gave Stamer another chance to set the record straight.  Following its completion of her criminal background check, the Board permitted Stamer an opportunity to address the discrepancies between her application and her apparent criminal record.  In her June 27, 2010 explanatory letter to the Board, Stamer went to great lengths to list several arrests for incidents dating as far back as 1991 (although the application does not seek information on arrests).  Stamer disclosed arrests in 2006 for forgery and for theft of a controlled substance, but omitted any mention of her guilty pleas to felony charges that same year.  

We find Stamer misrepresented felony guilty pleas in her application in an attempt to induce the Board to issue a license to her.  Grounds exist to deny Stamer a license under 
§ 334.920.2(3).
Summary

Stamer has failed to meet her burden of proof.  We deny her application for licensure as a respiratory care practitioner pursuant to § 334.920.2(2) and (3).


SO ORDERED on February 9, 2012.


________________________________



MARY E. NELSON



Commissioner
�Ex. A.


�Section 621.045, RSMo Supp. 2011.  Statutory references, unless otherwise noted, are to RSMo 2000.


	�Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).


	�Section 621.120.


	�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).  


	�State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).  


	�Finch, 514 S.W.2d at 614.


	�Missouri Real Estate Appraisers Commission v. Funk, WD71027 (Jan. 12, 2010).





�RSMo Supp. 2011. 


�Stealing a controlled substance is punishable as a Class C felony under § 570.030.3(3)(m), RSMo Supp. 


2011.


�RSMo Supp. 2011. 


	�State ex rel. Atkins v. Missouri Bd. of Accountancy, 351 S.W.2d 483, 485 (Mo. App., K.C.D. 1961).


�In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).  


�213 S.W.3d 720 (Mo. App., W.D. 2007).


�Id. at 725 (quoting Twentieth Century-Fox Film Corp. v. Lardner, 216 F.2d 844, 852 (9th Cir. 1954)).


�See In re Carpenter, 891 A.2d 223 (D.C. 2006) (moral turpitude is inherent in crimes that have an intent to defraud or steal).  See also U.S. v. Morrow, 2005 WL 3163801 (D.D.C. June 2, 2005 and Johnson v. Commonwealth, 581 S.E.2d 880 (41 Va. App., 2003) (misdemeanor crimes of moral turpitude are limited to those crimes involving lying, cheating, and stealing).


�State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).  


�State ex rel. Nixon v. Telco Directory Publishing, 836 S.W.2d 596, 600 (Mo. banc 1993).  


�MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 794 (11th ed. 2004).


�Tr. at 16. 
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