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DECISION


We conclude that Saint Luke’s Health Ventures, Inc. (SLHV), a limited partner in Medical Plaza Partners, LP (MPP), is not liable for Missouri franchise tax based on the gross assets of the partnership.  Instead, in computing the value of SLHV’s interest in MPP for purposes of the franchise tax, we subtract MPP’s liabilities from its assets.  Therefore, SLHV’s franchise tax is $3,121.91 for 1999 and $955.58 for 2000.  Because SLHV has paid the tax, we abate the assessment.  

Procedure


SLHV filed a complaint on February 27, 2002, challenging the Director of Revenue’s January 29, 2002, final decision assessing it Missouri franchise tax, plus interest, for 1999 and 2000.    


The parties filed a joint stipulation of facts on July 18, 2002, thus waiving hearing before this Commission.  Regulation 1 CSR 15-3.450(1).  Shirley Ward Keeler, with Blackwell Sanders 

Peper Martin, LLP, represents SLHV.  Senior Counsel Michael L. Murray represents the Director.  


The matter became ready for our decision on October 1, 2002, when SLHV filed the last written argument.  

Findings of Fact

1.
SLHV was incorporated in Missouri on February 14, 1983, and during the tax periods at issue was located in Kansas City, Missouri. SLHV’s business was providing accounting services.

2.
SLHV timely filed Missouri corporation franchise tax returns for 1999 and 2000.

3.
During the periods at issue, SLHV owned a 39.275492% interest, as a limited partner, in MPP, a Missouri limited partnership whose primary activity was the ownership of a medical office building complex in Kansas City, Missouri.  There were 117 partnership interests in MPP, and SLHV was partner #74.

4.
Pursuant to the partnership agreement, SLHV, as a limited partner, had no authority to control the day-to-day operation of the partnership, to act for or bind the partnership, to cause the termination or dissolution of the partnership, or to withdraw the capital that SLHV had contributed to the partnership.  SLHV’s authority was limited to a 39.275492% voting interest in major decisions of the partnership.

5.
SLHV prepared its 1999 and 2000 Missouri franchise tax returns based on a balance sheet stating the following: 


1999
2000


Total current assets
$2,967,191
$5,594,488


Fixed assets
$94,876
$48,143


Investments in subsidiaries
$3,352,105
$2,167,938


Investments in MPP
$1,581,555
$1,704,557


Other investments
$2,256,889
$1,179,108


Total assets
$10,252,615
$5,694,234


6.  The “Investments in MPP” listed in Finding 5 and used by SLHV in computing its franchise tax obligations for 1999 and 2000 represent SLHV’s calculation of the financial statement value of its interest in the MPP partnership.  To arrive at the $1,581,555 valuation of its interest in MPP for 1999 and the $1,704,557 valuation for 2000, SLHV’s total initial

investment in the MPP partnership entity was adjusted by SLHV’s share of MPP’s annual partnership income or loss, and by SLHV’s receipt of MPP partnership distributions and/or additional SLHV contributions to MPP. 

7.
SLHV computed and paid its Missouri corporation franchise tax for 1999 and 2000 (including an adjustment by the Missouri Secretary of State for 1999) as follows:


1999
2000


Total assets
$10,252,615
$5,694,234


Less investments in subsidiaries
$3,352,105
$2,167,938


Adjusted total assets
$6,900,510
$3,526,296


Tax
$3,450.25
$1,174.00

8.  For the relevant tax periods, the par value of SLHV’s issued and outstanding stock was $5,000. 


9.  In June 2001, the Missouri Department of Revenue began a field audit of SLHV’s franchise tax returns for 1999 and 2000.  The auditor concluded that SLHV had not included among its assets its percentage interest in the assets of MPP.  The auditor computed MPP’s total assets per Schedule L of the MPP Partnership Returns of Income for 1998 and 1999, multiplied the totals of these assets by 39.275492%, resulting in $11,497,123 for 1999 and $11,427,402 for 2000, and added these amounts to the taxable assets reported by SLHV.  The auditor thus added 

these amounts to the valuation of the partnership interest that SLHV had already included in its assets. 


10.  Based on the auditor’s findings and conclusions, on November 6, 2001, the Department of Revenue Division of Taxation and Collection mailed to SLHV an assessment notice of additional 1999 and 2000 Missouri corporation franchise tax due, assessing as follows:  



1999
2000


Additional tax
$5,748.57
$3,805.58


Penalty
$1,437.14
$951.40


Interest
$1,070.97
$403.95


Balance
$8,256.68
$5,160.93


11.  SLHV protested the assessment notice, stating that it had included as an asset the value of its partnership interest in MPP.


12.  The Director issued a final decision on January 29, 2002.  The Director recognized that the auditor had incorrectly added the Department’s valuation of the partnership to the value that SLHV had already reported.  However, the Director upheld the auditor’s conclusion that for purposes of assessing corporation franchise tax liability, the SLHV limited partnership interest in MPP would be valued as a percentage of the value of MPP’s total assets, rather than at book value of the percentage interest.  The Director determined that no penalties should be assessed against SLHV, and recomputed the additional amounts due from SLHV for 1999 and 2000 as follows: 



1999
2000


Additional tax
$4,957.79
$3,242.38


Interest
$1,220.57
$536.93


Balance due
$6,178.36
$3,779.31


13.  At the beginning of the periods at issue, the balance sheets of the partnership, as reflected on Schedule L of the federal partnership tax returns, showed the following figures:  

1999

Assets
$29,273,021


Accounts Payable
$282,533


Mortgages, notes, bonds


payable in less than 1 year
$696,545


Other current liabilities
$76,494


All non-recourse loans
$25,862,639


Partners’ capital accounts
$2,354,810

2000

Assets
$29,095,502


Accounts Payable
$485,906


Mortgages, notes, bonds


payable in less than 1 year
$765,295


Other current liabilities
$78,965


All non-recourse loans
$25,097,344


Partners’ capital accounts
$2,667,992

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  SLHV has the burden to prove that it is not liable for the amounts that the Director assessed.  Sections 136.300.1 and 621.050.2. Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).

I.  The Franchise Tax Base


Section 147.010.1 provides:  

For . . . each taxable year beginning on or after January 1, 1980, but before January 1, 2000, every corporation organized [under Missouri law] shall, in addition to all other fees and taxes now 

required or paid, pay an annual franchise tax to the state of Missouri equal to one-twentieth of one percent of the par value of its outstanding shares and surplus if its outstanding shares and surplus exceed two hundred thousand dollars. . . .  For all taxable years beginning on or after January 1, 2000, the annual franchise tax shall be equal to one-thirtieth of one percent of the corporation’s outstanding shares and surplus if the outstanding shares and surplus exceed one million dollars.  


In Household Finance Corp. v. Robertson, 364 S.W.2d 595, 601 (Mo. banc 1963), the Court held that “surplus,” within the context of the franchise tax law, means the excess of gross assets over the par value of outstanding shares.  Thus, the franchise tax base is the par value of outstanding shares + (gross assets – the par value of outstanding shares), and as a practical matter, the franchise tax base is the greater of the gross assets or the par value of the outstanding shares.  


In this case, the value of SLHV’s gross assets, as determined by either party, is greater than the par value of its outstanding shares; thus, the franchise tax should be based on the gross assets.   However, the parties differ as to their valuation of SLHV’s partnership interest in MPP.

II.  Valuation of SLHV’s Interest in the Partnership


The valuation of an interest in a partnership, for purposes of determining “gross assets” in the franchise tax base, is an issue of first impression in this state. This Commission is issuing a decision involving the same issue, MRI Northwest Rental Investments I, Inc. v. Director of Revenue, No 01-1817 RV, this same day.  “Statutes imposing taxes are to be construed against the taxing authority and in favor of the taxpayer.”  American Healthcare Management, Inc. v. Director of Revenue , 984 S.W.2d 496, 498 (Mo. banc 1999).  Here, the term “gross assets” is not a statutory term, but part of the definition of the statutory term “surplus” as construed by the Court in Household Finance.  364 S.W.2d at 601.  


SLHV asserts that its interest in the partnership should be valued at the amount of its total initial investment in MPP, adjusted by SLHV’s share of MPP’s annual partnership income or loss, and by SLHV’s receipt of MPP partnership distributions and/or additional SLHV contributions to MPP.  The Director asserts that SLHV’s interest in the partnership should be valued according to the percentage of its interest in the partnership (39.275492%) times the value of the partnership’s gross assets reflected on Schedule L of the federal partnership tax returns.  The Director argues that because those assets are employed by SLHV in its Missouri business, that figure should enter into the franchise tax base.  


An interest in a partnership is an intangible asset.  In order to determine the value of that asset, a variety of methods could be possible.  In its complaint, SLHV argues that its method is a “book value” determined according to generally accepted accounting principles (GAAP).  Although the parties’ stipulation does not establish that assertion as a fact, we have no reason to doubt it.  “Book value” is defined as:  “the value of something as shown on bookkeeping records as distinguished from market value:  a : the value of an asset equal to cost less depreciation[.]”  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 131 (10th ed. 1993).  In written argument, SLHV notes that it could have reasonably calculated the value of its partnership interest by subtracting the MPP liabilities from the MPP assets and applying the SLHV 39.275492% interest to the result.  SLHV recognizes that this method would actually result in a slightly lower valuation than it used on the returns.  


As this is an issue of first impression, there is no Missouri case law addressing the valuation of a corporation’s interest in a partnership for purposes of the corporate franchise tax.  We note that cases in various other contexts address the valuation of an interest in a partnership and indicate that when no provision of the partnership agreement is controlling, a partnership 

interest should be valued at fair market value.  E.g., Meyer v. Lofgren, 949 S.W.2d 80 (Mo. App., W.D. 1997); Chapman v. Dunnegan, 665 S.W.2d 643 (Mo. App., E.D. 1984).  In Hanson v. Hanson, 738 S.W.2d 429, 436 (Mo. banc 1987), although the specific issue was the value of goodwill in a professional practice, the Supreme Court of Missouri stated its “strong preference for the fair market value approach.”  


In L.R.M. v. K.R.M., 46 S.W.3d 24, 27-28 (Mo. App., E.D. 2001), the court of appeals affirmed the trial court’s use of an “adjusted net assets” method to arrive at fair market value.  The value of an interest in a law partnership was at issue in that case, which was a divorce proceeding.  The trial court, relying on the testimony of the wife’s expert, essentially used the assets of the partnership minus liabilities, with some other adjustments.  SLHV cites this case and argues that no reported case values a partnership according to its gross assets without adjusting for liabilities.  We agree with SLHV’s argument that the Director’s method, based only on the gross assets of the partnership without adjustment for liabilities, inflates the value of the interest in the partnership in this case.  In written argument, counsel for SLHV notes that the net worth of the partnership, multiplied by SLHV’s percentage of interest in the partnership, could be a method to value its interest in the partnership.  


If we subtract the partnership’s liabilities from its assets, Finding 13, the result is the same as the partners’ capital accounts.  Using 1999 as an example,


assets of the partnership
$29,273,021


– accounts payable
– $282,533


– other current liabilities
– $76,494


– all non-recourse loans
–$25,862,639

equals
$2,354,810,

the same as the partners’ capital accounts.  If we multiply $2,354,810 by SLHV’s 39.275492% interest in the partnership, the result is $924,863.  Therefore, for the periods in question, SLHV’s interest in the partnership, as valued by a percentage of MPP’s net assets, would be:  


1999
$2,354,810 x .39275492 = $924,863


2000
$2,667,992 x .39275492 = $1,047,867


Again, we note that we must perform a calculation to place a value on an intangible asset.  This is an ethereal exercise under any circumstances, and with a stipulated record, is even more so.  In this case, the “net assets” of the partnership, multiplied by the percentage of SLHV’s interest in the partnership, are somewhat less than SLHV’s valuation of its partnership interest, which was $1,581,555 for 1999 and $1,704,557 for 2000.  We believe that a book value based on GAAP, or the partnership’s net assets multiplied by the percentage of the partner’s interest, are both reasonable methods of valuing a partner’s interest in the partnership.  In this case, there is little difference in the end result under either of these two reasonable methods.  However, in Chapman, 665 S.W.2d at 650 n.12, the court noted a “judicial hostility” to book value due to “the well-recognized fact that book value does not reflect the true value of a partner’s interest.”  Having examined the stipulated record in this case, as well as the stipulated record in MRI, we conclude that we should reach a consistent result in these two cases.  At oral argument in MRI, the petitioner presented a “net assets” approach as a method of valuing the interest in a partnership.  SLHV also mentions this approach in its written argument.  We could envision situations in which a book value may not accurately reflect the value of an interest in a partnership.
  Further, the “net assets” of the partnership are easily determined by reference to Schedule L on the partnership’s federal income tax return.  Faced with the stipulated record and having to choose between two reasonable methods, we conclude that we should determine the value of SLHV’s interest in the partnership by examining the partnership’s net worth – assets 

minus liabilities – and multiplying that figure by the percentage of the partner’s interest in the partnership.
  

III.  Calculation of Franchise Tax


If we add the undisputed value of SLHV’s other assets to its interest in the partnership, SLHV’s total assets are:  


1999
2000


Total current assets
$2,967,191
$594,488


Fixed assets
$94,876
$48,143


Investments in subsidiaries
$3,352,105
$2,167,938


Investments in MPP
$924,863
$1,047,867


Other investments
$2,256,889
$1,179,108


Total assets
$9,595,924
$5,037.544


The parties do not dispute that the investments in subsidiaries are not included in the franchise tax base.  Regulation 12 CSR 10-9.200(2)(C).  Therefore, the adjusted total assets are:  



1999
2000


Total assets
$9,595,924
$5,037,544


– investments in subsidiaries
– $3,352,105
– $2,167,938



$6,243,819
$2,869,606

For each year, this figure is greater than the par value of $5,000.  Because SLHV’s assets are greater than the par value of its outstanding stock, the corporation’s assets are the franchise tax base.  Applying the franchise tax rate of .0005 for 1999, section 147.010.1, the franchise tax for 1999 is $3,121.91.  Applying the franchise tax rate of .000333 for 2000, section 147.010.1, the franchise tax for 2000 is $955.58. 


SLHV (with an adjustment by the Secretary of State) computed the 1999 franchise tax as $3,450.25, and computed the 2000 franchise tax as $1,174.00, a total of $4,624.25.  As we have determined that its total franchise tax for 1999 and 2000 is $4,077.49 ($3,121.91 + $955.58), SLHV actually overpaid by $546.76 for the two years.  However, SLHV did not bring a refund claim before the Director, and this Commission is not authorized to grant a refund when a claim has not first been made before the Director.  Matteson v. Director of Revenue, 909 S.W.2d 356, 560-61 (Mo. banc 1995).
   


Because SLHV has paid the franchise tax owed for 1999 and 2000, we abate the Director’s assessment.   

Summary


We conclude that SLHV’s Missouri franchise tax for 1999 is $3,121.91, and its Missouri franchise tax for 2000 is $955.58.   


Because SLHV paid the franchise tax, we abate the Director’s assessment.   


SO ORDERED on November13, 2002.



________________________________



KAREN A. WINN



Commissioner

	�All statutory references are to the 2000 Revised Statutes of Missouri.


	�In MRI, it is not even clear how the book value is determined.  


	�Section 359.011(10) defines a “partnership interest” as “a partner’s share of the profits and losses of a limited partnership and the right to receive distributions of partnership assets[.]”  Section 358.260 provides that “[a] partner’s interest in the partnership is his share of the profits and surplus[.]”  We believe that our result is consistent with these statutory provisions.  


� Although Matteson, 909 S.W.2d at 360-61, involved income tax, the same principles apply under the franchise tax because section 136.035.3 requires a refund claim in writing under oath and stating the specific grounds upon which the claim is founded.  Because consent to a refund is a narrow waiver of the State’s sovereign immunity, a taxpayer must precisely follow the refund procedures delineated by the statutes.  Matteson, 909 S.W.2d at 360.  
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