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DECISION

We grant the second motion to dismiss
 filed by Mission Care of Missouri, L.L.C., d/b/a Abbott Ambulance, Inc. (“Mission Care/Abbott”) and the motion for summary determination filed by the Department of Health and Senior Services (“the Department”) because we do not have jurisdiction to hear this case.

Procedure


On December 6, 2004, St. Charles Ambulance District (“St. Charles”) filed a complaint with this Commission, challenging the decision of the Department to license another ambulance company, Mission Care/Abbott.
First Motion to Dismiss


On December 22, 2004, the Department filed a motion to dismiss.  On January 11, 2005, St. Charles filed suggestions in opposition to the motion.  On February 8, 2005, we heard oral argument on the motion.  On February 14, 2005, the Department filed an amended motion.  On March 2, 2005, St. Charles filed a supplemental brief in opposition to the motion to dismiss.  On March 31, 2005, Mission Care/Abbott filed a motion to intervene with the consent of all parties and an answer to the complaint.  On April 1, 2005, Mission Care/Abbott filed a motion to dismiss/and or stay St. Charles’ petition and a motion to continue the hearing.


By order dated April 4, 2005, we rescheduled the hearing for July 28-29, 2005, granted the motion to intervene, and gave the parties until April 22, 2005, to respond to Mission Care/Abbott’s motion to dismiss/stay.  Because the Department and St. Charles had referred to the owner of the ambulance service and applicant at issue as (1) Mission Care, (2) Abbott Ambulance, Inc. and (3) Mission Care d/b/a Abbott, we also ordered the parties to provide evidence of the name of the legal owner by April 22, 2005.


On April 12, 2005, the Department filed a response to Mission Care/Abbott’s motion to dismiss/stay, and on April 22, 2005, St. Charles filed suggestions in opposition to Mission Care/Abbott’s motion.  On April 22, 2005, Mission Care/Abbott filed an affidavit of the Chief Executive Officer of Abbott Ambulance Inc. with exhibits, including copies of its past and present licenses and the application for its present license.

By order dated May 6, 2005, we denied the Department’s and Mission Care/Abbott’s motions to dismiss because they had not persuaded us that we lack jurisdiction to hear the case.

Second Motion to Dismiss/Motion for Summary Determination

On June 23, 2005, Mission Care/Abbott filed a second motion to dismiss.  On July 8, 2005, St. Charles filed suggestions in opposition to the motion.  On July 27, 2005, Mission 
Care/Abbott filed a reply memorandum in support of its second motion to dismiss.  On July 27, 2005, the Department filed a reply to Petitioner’s suggestions in opposition to the motion.  On August 19, 2005, St. Charles filed a surreply brief in opposition to the second motion to dismiss.


On October 3, 2005, Mission Care/Abbott filed a brief responding to the surreply brief.  On October 3, 2005, the Department filed a motion for summary determination and a response to the surreply brief.  On October 5, 2005, we heard oral argument that was restricted to issues that had already been raised in this case.
Legal Authority to Grant Motions


If we have no jurisdiction to hear the petition, we cannot reach the merits of the case and can only exercise our inherent power to dismiss.
  This Commission is an administrative agency and “has only such jurisdiction or authority as may be granted by the legislature.”
  Pursuant to 
§ 536.073.3 RSMo 2000,
 our Regulation 1 CSR 15-3.440(3) provides that we may decide this case without a hearing if a party establishes undisputed facts that entitle the party to a favorable decision.  We find the following facts to be undisputed.

Findings of Fact

1. Abbott Ambulance, Inc., owns and operates a ground ambulance service in Missouri pursuant to a ground ambulance service license (No. 189455).  This license is valid for the period December 2000 through December 31, 2005.
2. The service area covered by that license includes:
Entire St. Louis City and St. Louis County; in St. Charles County the area south of Highway 94/370 from the Missouri River running in a southerly direction to Highway 40; in Jefferson County the 
area north and east of a line running in an east/west and northerly direction from the Mississippi River along highways “M,” “MM,” and “W” to the Jefferson/St. Louis County line; in Franklin County all of the area within the City limits of Pacific, Missouri.

3. On August 28, 2004, Paula Kempf, Program Manager for the Department’s Unit of Emergency Medical Services (“EMS”), received a letter from Mark Corley, Vice President of Operations for Abbott Ambulance, Inc.  The letter states that “the sale of Abbott is now complete.”

4. On September 27, 2004, the Secretary of State issued a Certificate of Merger – Missouri Entity Surviving.  The Certificate lists the merger of Abbott Ambulance, Inc., into Abbott Merger, Inc.  The surviving entity was Abbott Merger, Inc., and the Certificate changed the name to Abbott Ambulance, Inc.  This changed Abbott Ambulance, Inc., from a non-profit to a for-profit entity.
5. On September 27, 2004, Mission Care of Missouri, LLC, purchased the shares of Abbott Ambulance, Inc., from St. Louis University Hospital and Barnes Jewish Hospital.
6. By application dated June 22, 2004, but not filed until October 29, 2004, Mission Care/Abbott applied to the Department for a ground service license.  The application listed the “ambulance service licensee” as “Abbott Ambulance, Inc. owned by Mission Care of MO, LLC.”
  The trade name of the ambulance service was listed as “Abbott EMS,” and the operator of the ambulance service was listed as “Abbott Ambulance, Inc.”

7. On or about November 1, 2004, the Department conducted an inspection and determined that Mission Care/Abbott’s ambulance service was in compliance with the standards for licensure.
8. On November 18, 2004, the Department issued an air service license in the name of Mission Care of Missouri, LLC, d/b/a Abbott Ambulance, Inc.
9. Because Mission Care/Abbott applied for and operated a ground ambulance service, the issuance of the air service license was a mistake.  Mission Care/Abbott does not own equipment to operate an air service.
10. On November 29, 2004, the Department issued a ground ambulance license in the name of Mission Care of Missouri, LLC, d/b/a Abbott Ambulance, Inc.  This license replaced the air service license that had been erroneously issued.
11. By letter dated May 18, 2005, counsel for Mission Care/Abbott requested that the Department withdraw the ground ambulance license issued on November 29, 2004, because it had been issued in error.
12. By letter dated June 9, 2005, the Department agreed with Mission Care/Abbott that the change in shareholders was not a sale that would require a new license.  The Department admitted that it had issued the November 29, 2004, license by mistake and withdrew that license.  The Department authorized Mission Care/Abbott to continue operating under the prior license, referenced in Finding 1, which expires on December 31, 2005.

Conclusions of Law

In our prior order denying the motions to dismiss, we determined that we had jurisdiction because of representations that Mission Care/Abbott was a new ground ambulance service and that the Department had issued a new ambulance service license to it.  Therefore, arguably, Mission Care/Abbott was required to submit to the Department a letter of endorsement under 
§ 190.109.3, which states in part:

In order to be considered for a new ambulance service license, an ambulance service shall submit to the department a letter of endorsement from each ambulance district or fire protection 
district that is authorized to provide ambulance service, or from each municipality not within an ambulance district or fire protection district that is authorized to provide ambulance service, in which the ambulance service proposes to operate. . . .  Any letter of endorsement required pursuant to this section shall verify that the political subdivision has conducted a public hearing regarding the endorsement and that the governing body of the political subdivision has adopted a resolution approving the endorsement.
(Emphasis added.)


We determined that St. Charles had standing to challenge the issuance of a license to another ambulance service, Mission Care/Abbott, because St. Charles was not merely an economic competitor of Mission Care/Abbott, but was an “aggrieved person” under § 190.171:

Any person aggrieved by an official action of the department of health and senior services affecting the licensed status of a person pursuant to the provisions of sections 190.001 to 190.245 and sections 190.525 to 190.537, including the refusal to grant, the grant, the revocation, the suspension, or the failure to renew a license, may seek a determination thereon by the administrative hearing commission pursuant to the provisions of section 621.045, RSMo, and it shall not be a condition to such determination that the person aggrieved seek a reconsideration, a rehearing, or exhaust any other procedure within the department of health and senior services or the department of social services.

(Emphasis added.)  An aggrieved party is “one who suffers from an infringement or denial of legal rights.”
 


We determined that St. Charles was an aggrieved party because § 190.109 authorizes an ambulance district to hold a hearing and decide whether to issue a letter of endorsement concerning another ambulance service.  We determined that the action the Department took in granting a new license to Mission Care/Abbott affected its license status and invoked our jurisdiction under § 190.171.

According to the facts that the Department established, Mission Care/Abbott is currently operating under a license that has existed since December 2000 and that expires in December 2005; it is not a new license subject to the provisions of § 190.109.  Instead, the Department conducted an inspection of the ambulance service to verify compliance with the licensure standards as required in § 190.105.14 for an existing service that had been sold or transferred.  The Department admits that it should not have affected the license status of Mission Care/Abbott by issuing a new license and has withdrawn that license.  The Department argues that there is no official action – such as granting, revoking or failing to renew a license – that would establish our jurisdiction under § 190.171.  We agree.  The license that Mission Care/Abbott is currently operating under has not been affected by the Department.  We have no jurisdiction to make any decisions concerning this license.

Is Mission Care/Abbott operating under the wrong license
 or a license that does not belong to it?  We cannot decide this.  We express no opinion on whether Mission Care/Abbott’s current license is proper or that the proper procedures were followed by the Department.  We have no authority to decide these issues.  We have no power to superintend another agency’s procedures.
  

The representations upon which we determined that we had jurisdiction over this case have been proven to be based on a mistake that the Department admits and has corrected.  The Department’s interpretation of a statute that is reasonable and consistent with the language of the statute is entitled to deference.


Based on the evidence before us, we determine that we lack jurisdiction to hear this case.

St. Charles’ Arguments
a.  Department’s Authority to Withdraw License

St. Charles argues that the Department had no authority to withdraw the license it had previously issued to Mission Care/Abbott.  Administrative agencies have only those powers expressly conferred or reasonably implied by statute.
  A court has defined this power as:

An implied power within this meaning is the power necessary for the efficient exercise of the power expressly conferred. . . .  The rule that extends a statute by necessary implication has been given frequent application in the construction of the laws delegating powers to public officers and administrative agencies.  The powers and duties of a public agency, thus, include “those lying fairly within its scope, those essential to the accomplishment of the main purpose for which the office was created, and those which, although incidental and collateral, serve to promote the accomplishment of the principal purposes.”


St. Charles relies on State ex rel. Ryan v. Ryan, 124 S.W.3d 512 (Mo. App., S.D. 2004).  In that case, the court determined that the Director of the Division of Child Support Enforcement exceeded his statutory authority when he entered an amended administrative order increasing child support arrearage.  That case is distinguishable, however, because the Director’s first decision was considered an adjudication of the arrearage and because a statute specifically prohibited the amendment.  Id. at 515-16.

Section 190.109 gives the Department the power to grant a ground ambulance license.  We agree with the Department and Mission Care/Abbott that this statute implies a power to withdraw a license that was mistakenly issued.  The Department and Mission Care/Abbott point to the absurdity of a contrary position.  The first incorrect license it issued to Mission Care/Abbott was an air ambulance license when Mission Care/Abbott owned no aircraft and had 
applied for a ground ambulance license.  If the Department had been unable to withdraw that license and issue another in such a situation, the licensee would have been left with a useless license.

Mission Care/Abbott argues that the Department exceeded its authority not when it withdrew the license, but when it issued the new license because there was no new ambulance service.  We make no determination on that issue.

b.  Failure to Follow Rulemaking Requirements


St. Charles argues that the Department’s action in withdrawing the license is void as an unpublished rule.
  A rule is defined as follows: 

“Rule” means each agency statement of general applicability that implements, interprets, or prescribes law or policy, or that describes the organization, procedure, or practice requirements of any agency.  The term includes the amendment or repeal of an existing rule, but does not include:
(a) A statement concerning only the internal management of an agency and which does not substantially affect the legal rights of, or procedures available to, the public or any segment thereof;
(b) a declaratory ruling issued pursuant to section 536.050, or an interpretation issued by an agency with respect to a specific set of facts and intended to apply only to that specific set of facts[.]


We agree with Mission Care/Abbott that the Department’s decision that it made a mistake in issuing a license and its withdrawal of that license is not a statement of general applicability, but is a decision with respect to the specific facts in regard to Mission Care/Abbott’s license.
c.  Equitable Remedies

St. Charles argues that the Department should be estopped from withdrawing the license it issued to Mission Care/Abbott.   In order to prove estoppel against a government agency, a party must show:

1) a statement or act by the government entity inconsistent with the subsequent government act; 2) the citizen relied on the act; and 3) injury to the citizen.  In addition, the governmental conduct complained of must amount to affirmative misconduct.

Estoppel is an equitable remedy.


St. Charles also argues that the Department waited too long to recognize its mistake and withdraw Mission Care/Abbott’s license and that its action should be barred by laches.  Laches “has been defined as the neglect, for an unreasonable and unexplained length of time, under circumstances permitting diligence, to do what should have been done.”
  Delay alone is insufficient to establish laches; only delay resulting in a disadvantage to the other party justifies laches.
  Laches is also an equitable defense.


As an administrative agency, we have no authority to apply the doctrines of equity.
  Further, we find no affirmative misconduct or disadvantage to St. Charles.
d.  Improper Contact


St. Charles argues that there has been improper ex parte contact between Mission Care/Abbott and the Department, and that they are in collusion.  Collusion is a “secret agreement or cooperation esp. for an illegal or deceitful purpose.”
  St. Charles asks that we allow it to 
develop the record on this issue through discovery.  We deny St. Charles’ request.  Again, we have no authority to superintend the procedures that the Department followed.  Mission Care/Abbott also notes that such discovery would not be relevant to whether we have jurisdiction to hear this case.
Summary

We grant the motion to dismiss/motion for summary determination because we have no jurisdiction to hear this case.

SO ORDERED on December 16, 2005.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner
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