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)
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)

DECISION


The per diem Medicaid rate for St. Anthony’s Medical Center (St. Anthony’s) should be set at $811.36 per day for a change in case mix.

Procedure


On April 28, 2003, St. Anthony’s filed a petition, and on August 11, 2003, filed an amended petition.  St. Anthony’s sought an increase in its Medicaid reimbursement rate set by the Department of Social Services, Division of Medical Services (Department) because of a substantial change in “case mix.”  On June 10, 2003, and August 22, 2003, the Department filed answers denying any error in its rate determination.  We held a hearing on October 31, 2003, before Commissioner Chris Graham.  Assistant Attorneys General Victorine R. Mahon and David P. Hart represented the Department.  Richard D. Watters and Chad Moore, with Lashly & 

Baer, P.C., represented St. Anthony’s.  The matter became ready for our decision on March 19, 2004, the date the last brief was filed.


Commissioner John J. Kopp, having read the full record including all the evidence, renders the decision.  Section 536.080.2;
  Angelos v. State Bd. of Regis’n for the Healing Arts, 90 S.W.3d 189 (Mo. App., S.D. 2002).

Findings of Fact

1. St. Anthony’s is a licensed Missouri hospital that is authorized to provide Medicaid services.  It is a licensed 821-bed facility in St. Louis
 that offers full inpatient services, a Trauma II Center, a Neonatal II Level, and all outpatient services.

2. St. Anthony’s has a low percentage of Medicaid patients.

St. Anthony’s Reconsideration

3. On February 10, 2003, St. Anthony’s requested the Department’s reconsideration of its Medicaid reimbursement rate based on a substantial change in case mix.  St. Anthony’s also requested a rate adjustment due to changes in its costs related to new or expanded services because of two Certificates of Need approvals.

4. By letter dated April 3, 2003, the Department notified St. Anthony’s that the Department had determined that there was a substantial change in the hospital’s case mix and had increased St. Anthony’s Medicaid rate from $547.08 to $555.05 per day, an additional $7.97 per day.

5. After receiving the decision, St. Anthony’s employees, including a reimbursement specialist, set up a conference call with the Department to question the methodology used to 

determine the case mix.  The Department told them that there was no written formula because the request for case mix calculation was made so infrequently.

6. On April 22, 2003, The Department sent St. Anthony’s a letter describing the methodology the Department used in determining the case mix and resulting per diem rate.

Case Mix

7. A Medicaid provider can request rate reconsideration from the Department because of substantial changes in costs due to case mix.

8. The term “case mix” is a commonly used, key term in the health care industry.
  However, it is defined slightly differently by the agencies using it.

9. The Centers for Medicare and Medicaid Services (CMS)
 defines “case mix” for Medicare purposes as the “distribution of patients into categories reflecting differences in severity of illness or resource consumption.”
  “Case mix index” is the “average DRG [diagnostic related group] relative weight for all Medicare admissions.”

10. The Healthcare Financial Management Association (HFMA), the largest personal membership organization for health care financial management professionals defines the following terms:

Case Mix – (1) clinical composition of a provider’s population among various diagnoses used as a factor in determining cost of service and rate setting (2) mix of patients who have different third party payers for their medical bills (i.e., Medicare, private insurance, workers’ compensation)

Case Mix Index – measure of the relative costliness of patient treated in each hospital or group of hospitals

Case Mix Severity – level of illness or disability within a particular case-mix grouping

11. St. Anthony’s Senior Vice President of Finance, Mark Solari, uses the case mix to observe how the patients are being diversified in terms of services being used – orthopedics, cardiology or other areas.
  The case mix also shows the severity of the illness using a weighting method.

12. Requests to the Department for a rate reconsideration based on a change in case mix are rare.

Diagnostic Related Group

13. Medicare uses the following definition of case mix:  an assigning of each diagnostic related group (DRG) and giving each DRG a weight based upon the severity of the patient’s condition and how long the patient is hospitalized.

14. The DRG is a classification of a particular type of illness based on principal diagnosis and other criteria such as complications and co-morbidities.  The case mix index is the average DRG relative weight for all admissions – the average severity level of all admissions.
 

15. CMS has adopted the DRG classification system, and it is used by Medicare.

16. CMS publishes a listing of all DRGs in the Federal Register.  This list identifies the relative weight of each type of case.  Medicare considers 1.00 an average weight.  If a DRG has a weight of 3.7, Medicare has determined that this type of case is 3.7 times the cost of an average 

case.  If a DRG has a weight below 1.00, then the relative costs or resources to treat that type of case are below average.

17. There are 527 listed DRGs.  CMS updates the list every year, adding or deleting DRGs.

18. Not all Medicaid agencies use DRGs in determining the case mix index.  Certain hospitals, even under the Medicare program, are exempt from using the DRGs.  Missouri is a “per diem state” as are some other states.

19. It would be very time consuming to use DRGs in determining a reimbursement rate after a change in case mix.

20. If DRGs are used, the rate must be adjusted regularly due to technological changes.

21. Because the Department accepts providers’ cost reports that are based on cost centers – such as intensive care units (ICUs) – rather than DRGs, the Department currently has no data from which to consider DRGs.

Department’s Calculations of Rate

22. There is no Missouri statute or regulation defining or setting forth a formula for determining case mix or case mix index.

23. The federal government allows agencies the flexibility to use different methods of calculating the per diem rate.  The Department is allowed to use a per diem rate rather than a rate based on DRGs.

24. The Department rarely analyzes a provider’s case mix and has no printed methodology for doing so.  However, the Department has used the same methodology in the past that it used in this case.

25. The Department finds a change in case mix when there is an increase in patient days in special care units.  The Department compares the percentage of Medicaid patient days between the hospital’s base year cost report and its latest filed cost report in three special care units:  intensive care unit (ICU), critical care unit (CCU) and neonatal care unit (NICU).  If the latest cost report filed by the hospital shows a higher percentage of Medicaid patient days in these special care units, then the total patient days from the base year cost report are reallocated using the current case mix.

26. The Department used St. Anthony’s 1995 base year cost report and a formula set forth in its regulation to determine the per diem cost.  The formula compares the total allowable cost with the Medicaid patient days to determine a per diem cost level.

27. To account for adjustments for inflation and additions received since 1995 through the Federal Reimbursement Allowance (FRA) Program, the Department uses 1999 as the base year cost report.

28. The base year cost report is the same as the fiscal year being used by the FRA Program, which in this case was 1999.

29. If the Department determines that there has been a change in the hospital’s case mix, the Department calculates the maximum potential increase by comparing the hospital’s routine base year and current year costs.

30. The Department computes a case mix adjusted routine operating cost for the base year.  The case mix adjusted base year Medicaid days (determined in the initial step) are multiplied by the base year operating cost per day to determine the impact of the change in case mix.

31. The final rate adjustment is computed by subtracting the base year cost per day from the case mix adjusted costs or the current year cost, whichever is lower.  The difference is trended to the current fiscal year.

32. Medicaid costs for a hospital are determined from the fourth prior year cost report.  Thus, a 1999 cost report is used for fiscal year 2003, but then is trended for inflation using the consumer price index inflation rate.

33. St. Anthony’s had no Medicaid days in CCU or NICU.  The Department compared the percentage of Medicaid patient days between the hospital’s base year cost report and its latest filed cost report in the hospital’s ICU.

34. In order to consider technological changes, the Department gives inflationary increases.

35. An increase in St. Anthony’s per diem rate might affect its add-on payment.

St. Anthony’s Calculation of Rate

36. St. Anthony’s had 1,481 Missouri Medicaid cases in FY02 and 1,556 in FY95.

37. St. Anthony’s calculated its case mix index by multiplying the number of cases for a DRG by the relative DRG weights.  To calculate the case mix index for the year, the totals were added together and divided by the total number of cases.

38. Between 1995 and 2002, using its method of computation, St. Anthony’s case mix index increased from 0.7289 to 1.0810, a 48% increase.

39. According to St. Anthony’s calculations, one tenth of a percentage change in the case mix index would result in an additional $370,000 annual Medicaid reimbursement to St. Anthony’s.

40. DRG # 483, a tracheostomy,
 increased from one case at St. Anthony’s in FY95 to 12 cases in FY02.  This DRG has a very high weight of 17.0510, thus increasing the case mix index.

41. Low weight DRGs such as normal newborns and vaginal deliveries decreased at St. Anthony’s during this time, also increasing the case mix index.

42. St. Anthony’s determination of its Medicaid costs per day is as follows:


Per FY95
Increase in Medicaid
FY95 Adj.


Desk Review
Case Mix FY95-FY02
for CMI








            FY95-FY02

Total Allowable Medicaid

Operating Cost per FY95

Cost Report
$5,268,069
1.0810/0.7289 = 1.483057
$7,812.845

Total Allowable Medicaid

Capital/Medical Education

Cost
$  388,476
1.0810/0.7289 = 1.483057
$  576,132

Total Medicaid Cost – FY95

Actual and CMI adjusted
$5,656,545





$8,388,977

Medicaid days – FY95
11,961





11,961

Medicaid FY95 Cost

per day
$  472.92





$   701.36

Medicaid Cost Per Day

Trended per

13 CSR 70-15.010(3)
$   547.08





$  811.36

43. According to St. Anthony’s analysis, its costs from 1995 to 2002 increased 65%, and its case mix index increased 48%.

44. St. Anthony’s requests an increase of its per diem rate to $811.36 per day.

Conclusions of Law 


We have jurisdiction to hear the petition.  Section 208.156.2.  This Commission remakes the Department’s decision and is entitled to take any action that the Department could have taken in adjusting the rate.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  St. Anthony’s has the burden of proof.  Section 621.055.1, RSMo Supp. 2003.

Motions to Strike Briefs


On March 11, 2004, the Department filed a motion to strike Petitioner’s reply brief or in the alternative grant the Department leave to respond to Petitioner’s reply brief.  The Department argued that St. Anthony’s raised new issues and presented new evidence in its reply brief.  By order dated March 12, 2004, we took the motion to strike with the case and granted the Department leave to respond to the reply brief.  On March 19, 2004, the Department filed its response to the reply brief.


On March 19, 2004, St. Anthony’s filed a reply to the response, asking us to rescind our order and strike the Department’s response to the reply brief.  St. Anthony’s argues that the Department should not have been allowed to respond to the reply brief, but cites no law that would prohibit us from allowing additional argument for any reason, or for no reason.


We deny both motions to strike.  We affirm our order and allow the Department’s response to the reply brief.  We grant the Department’s motion to strike the copy of the proposed regulations that was attached to St. Anthony’s reply brief.

No Rule Promulgated


St. Anthony’s argues that the Department is in violation of state law because it is applying a methodology in determining the case mix that has not been promulgated as a rule.

A.  Notice


The Department argues that we cannot apply § 536.021 and § 536.028 because St. Anthony’s raises its invalid rule argument for the first time in its reply brief.  The Department’s position is without merit.  This issue has been raised throughout the proceedings.  In its amended complaint, St. Anthony’s attacked the Department’s determination as “incorrect, arbitrary, capricious and unreasonable.”
  At the hearing, witnesses were repeatedly questioned about the existence of a regulation defining “case mix” or a regulation setting forth the formula the Department used.  In its proposed findings of fact and conclusions of law, St. Anthony’s noted that there is no regulation defining “case mix” and no regulation setting forth how to calculate “substantial changes in case mix.”
  Whether or not St. Anthony’s specifically argued that the methodology was an unpublished rule, the Department was aware that the enforceability of its whole way of calculating the change in the per diem rate based on a change in case mix was at issue.


The Department argues that a lack of notice precluded it from adducing evidence that its calculations do not constitute a rule.  The Department cites no new facts that it would have offered at hearing.  The facts that were adduced from the Department’s own witnesses were 

(1) the methodology is used consistently in this type of case, and (2) there is no regulation setting forth the methodology.  Beyond this, the unpublished regulation issue is not a fact issue relying on presentation of evidence.  The question of whether the methodology is a rule that should have 

been promulgated is a matter of law.  The Department has had ample opportunity to argue its legal position throughout this proceeding and most recently in its response to petitioner’s reply brief.

B.  Invalid Rule


St. Anthony’s cites § 536.010, which states:


(4) “Rule” means each agency statement of general applicability that implements, interprets, or prescribes law or policy, or that describes the organization, procedure, or practice requirements of any agency. . . .

Section 536.021 sets forth the rulemaking procedures.  If an administrative agency does not satisfy the requirements to promulgate a rule, the rule or policy that should have been promulgated has no controlling force.  NME Hospitals v. Department of Soc. Servs., 850 S.W.2d 71, 74 (Mo. banc 1993); Missouri Div. of Family Servs. v. Barclay, 705 S.W.2d 518, 521 (Mo. App., W.D. 1985).  Section 536.028 states:


1.  Notwithstanding provisions of this chapter to the contrary, the delegation of authority to any state agency to propose to the general assembly rules as provided under this section is contingent upon the agency complying with the provisions of this chapter . . . .


2.  No rule or portion of a rule that has the effect of substantive law shall become effective until the final order of rulemaking has been reviewed by the general assembly in accordance with the procedures provided pursuant to this 

chapter. . . .


The Department argues that not all generally applicable statements or announcements of an agency’s intent are required to be set forth in a rule.  The Department cites Missouri Soybean Ass’n v. Missouri Clean Water Comm’n, 102 S.W.3d 10 (Mo. banc 2003).  In that case the Missouri Clean Water Commission conducted an inventory of the state’s waters and compiled a 

list of bodies of water that failed to meet quality standards.  The court defined rules and rulemaking:

Rulemaking “involves the formulation of a policy or interpretation which the agency will apply in the future to all persons engaged in the regulated activity.”  Stated differently, rulemaking “affects the rights of individuals in the abstract and must be applied in a further proceeding before the legal position of any particular individual will definitely be touched by it.”  In distinguishing between rules and general statements of policy, it has been said that an agency statement is a rule “. . . if it purports in and of itself to create certain rights and adversely affects or serves by its own effect to create rights or require compliance, or otherwise to have the direct and consistent effect of law.”

Id. at 23 (citations omitted).  The court found that the list would not be applied to appellants in any future proceedings.  It was a mere “nomination” of the waters.  Id.  The court stated:

A list of Missouri’s impaired waters does not establish any “standard of conduct” that has the “force of law.”  The list does not command the appellants to do anything or to refrain from doing anything; no legal rights or obligations are created.  By its definition, a rule must be of “general applicability.”  Section 536.010(4).  Implicit in this concept is that something – the purported “rule” – will be applied to some as yet unnamed, unspecified group of people.

Id. 


The Department argues that its determination of the rate increase due as a result of an increase of case mix is mere arithmetic.  It argues that, like the water list, the calculation does not command anyone to take any action.  However, it is clearly an expression of the Department’s policy.  It has general applicability for anyone who seeks a rate increase based on a change in case mix.  Finally, it does impact a legal right – whether or not a per diem rate increase is warranted and how much should be paid.  None of the Department’s testimony showed either a rule or anything written down as a general policy as to how to calculate whether there has been an increase in case mix and how the per diem rate should change as a result.  One witness 

testified that she had “gone back through the archive files” to determine what the Department had done prior to this request.


The Department also cites Baugus v. Director of Revenue, 878 S.W.2d 39 (Mo. banc 1994), which found that placing the word “prior” before the word “salvage” on vehicle title certificates was not a rule because it did not “affect the rights of individuals in the abstract.”  Id. at 42.  Determining the level of a rate increase clearly affects providers.  Another case the Department cites, Branson R-IV School District v. Labor & Indus. Relations Comm’n, 888 S.W.2d 717 (Mo. App., S.D. 1994), is equally unconvincing because the court decided that the Labor and Industrial Relations Commission’s (LIRC) determination of the prevailing wage rate was an adjudication in a contested case.  This was the reason no rulemaking was required.  Id. at 720-22.  The Department does not argue that it should fall within the § 536.010(4)(d) exception.  The court also found that the LIRC interpreted relevant statutes, but only towards a specific set of facts.  The Department’s methodology has general applicability to all providers requesting a rate increase because of case mix.


In Carondelet Health Servs. v. Arizona Health Care Cost Containment Sys. Admin., 895 P.2d 133 (Ariz. App., 1994), hospitals challenged the Arizona Health Care Cost Containment System Administration’s (AHCCCS) interpretation and application of law governing hospital rates.  The court, faced with an almost identical definition of “rule,” found that AHCCCS’s use of the volume and charges reports to adjust a reimbursement factor was a rule and should have been promulgated as such.  Id. at 139.  The court even addressed the Department’s argument that the case mix rate determination is merely an arithmetic calculation:

AHCCCS, however, argues that the session law simply mandates that reimbursement be kept at 1984 levels, and that the factors which it considers in determining what amounts are equal to those 

levels merely represent internal agency bookkeeping that need not be promulgated by a rule.  We disagree.  If this were mere arithmetic, we would agree that there would be no need for the adoption of a rule.  The method for determining each hospital’s reimbursement amount, however, is not a universally recognized formula that enables each party to independently verify the result.  Rather, the AHCCCS methodology involves a complex calculation with subjective components whose inclusion, or even definition, have a significant effect on the reimbursement amounts.
Id. (emphasis added).  As in Carondelet, the formula the Department used is complex.  When St. Anthony’s first inquired about the case mix rate, the Department could not even produce a written policy or formula that would describe its determination of a case mix increase or its methodology in calculating the amount of the rate increase.
  Yet the methodology the Department used in this case it has used in past cases.


Finally, the Department argues that NME does not apply because the Department has not changed its method of calculating the case mix increase and rate increase amount.  Although NME involved a change in policy, it is disingenuous to argue that no rule is required because an agency has not changed methodology that should have been promulgated as a rule in the first place.


Because no rule was promulgated, the Department’s determination of St. Anthony’s case mix increase and the rate increase due to an increase in case mix is void and has no controlling force.  See Barclay, 705 S.W.2d at 521.  The void rule could not be enforced as a contract and cannot be used by this Commission.  NME, 850 S.W.2d at 74-75.  See also Star Enterprise v. Department of Revenue & Taxation, 676 So.2d 827 (La. App., 1st Cir. 1996) (injunctive relief was appropriate to enjoin department from adopting new formula for calculating taxable value of oil by-products when department had not complied with mandatory rule-making requirements); 

Cheshire Convalescent Center v. Commission on Hospitals & Health Care, 386 A.2d 264 (Conn. Com.Pl. 1977) (nursing home bed allocation formula that should have been promulgated as a rule was invalid and decisions based on it were void and of no effect).

Determination of Rate


Federal Regulation 42 CFR § 447.253(b) discusses the requirements for Medicaid rates:

(1) Payment rates.


(i) The Medicaid agency pays for inpatient hospital services and long-term care facility services through the use of rates that are reasonable and adequate to meet the costs that must be incurred by efficiently and economically operated providers to provide services in conformity with applicable State and Federal laws, regulations, and quality and safety standards.


Section 208.152 states:


1.  Benefit payments for medical assistance shall be made on behalf of those eligible needy persons who are unable to provide for it in whole or in part, with any payments to be made on the basis of the reasonable cost of the care or reasonable charge for the services as defined and determined by the division of medical services . . . .

Regulation 13 CSR 70-15.010(2)(M) defines reasonable cost as:

The reasonable cost of inpatient hospital services is an individual hospital’s Medicaid per diem cost per day as determined in accordance with the general plan rate calculation from section (3) of this regulation using the base year cost report.

Regulation 13 CSR 70-15.010(3)(A) states that the per diem reimbursement rate will be determined from the 1995 base year cost report in accordance with a formula set forth in the regulation.


Regulation 13 CSR 70-15.010(5)(F) allows for rate reconsideration as follows:

(F) Rate Reconsideration.


1.  Rate reconsideration may be requested under this subsection for changes in allowable cost which occur subsequent 

to the base period described in subsection (3)(A).  The effective date for any increase granted under this subsection shall be no earlier than the first day of the month following the Division of Medical Services’ final determination on rate reconsideration.


2.  The following may be subject to review under procedures established by the Medicaid agency:


A.  Substantial changes in or costs due to case mix[.]

(Emphasis added.)  A definition for “allowable cost” is found in 13 CSR 70-15.010(2)(A):

Allowable costs are those related to covered Medicaid services defined as allowable in 42 CFR chapter IV, part 413, except as specifically excluded or restricted in 13 CSR 70-15.010 or the Missouri Medicaid hospital provider manual and detailed on the desk-reviewed Medicaid cost report.  Penalties or incentive payments as a result of Medicare target rate calculations shall not be considered allowable costs.  Implicit in any definition of allowable cost is that this cost is allowable only to the extent that it relates to patient care; is reasonable, ordinary and necessary; and is not in excess of what a prudent and cost-conscious buyer pays for the given service or item.


The parties do not dispute that there was a substantial change in St. Anthony’s case mix.  They disagree on how the case mix should be calculated and what effect this should have on the per diem rate.  There is no statute or regulation that defines case mix or how a rate increase should be determined.  We cannot use the Department’s methodology because it was not promulgated as a rule.  Other Missouri cases provide little guidance because in most of those cases the providers were requesting rate increases for nursing homes that measure the acuity or severity level of the patients using a point system.  EBG Health Care III v. Department of Soc. Servs., 882 S.W.2d 143 (Mo. App., W.D. 1994).  See also Park Place Care Center v. Department of Soc. Servs., No. 90-000443SP (Mo. Admin. Hearing Comm’n February 19, 1992).  We can find no instance in which a case mix determination based on this point system was ever challenged.


St. Anthony’s has shown that it would receive more Medicaid money per day if the Department adopted the method used by Medicare.  The Department has given us evidence to support only one methodology, and we cannot use that formula because it should have been promulgated as a rule.  In addition, there is insufficient evidence outside the framework of the formula with which to fashion our own method of calculating the per diem rate.


Left with evidence of only one way to calculate the per diem increase, we determine whether the method meets the requirement that Medicaid pay for reasonable costs.  St. Anthony’s witness, Solari, testified that there is a direct relationship between an increase in a hospital’s case mix index and its costs.  He stated that from 1995
 to 2002, St. Anthony’s costs increased 65% and its case mix index went up 48%.
  There was evidence to explain this increase, in that 

St. Anthony’s has a sharply increased number of tracheostomies, which are severe, high cost, high DRG cases.  The hospital also has a sharply decreased number of normal newborns and vaginal deliveries, which are low cost, low DRG cases.  There was a great deal of testimony from 

St. Anthony’s witness, Ed Knell with CGI Information Systems and Management Consults, Inc., linking the severity of the case with the resources that are needed to treat the case, and that 

St. Anthony’s methodology and calculated per diem rate reflects those costs.  We find that 

St. Anthony’s method of calculating the per diem rate is reasonable and adequate to meet its costs.


We do not decide whether St. Anthony’s method of determining the rate increase is better than the method used by the Department.
  Nevertheless, we must use it because it is the only method in the record left to us.


Using St. Anthony’s Medicaid cases in 1995 and in 2002 for each DRG, we assign the DRG weight to each of 1,556 Medicaid cases in 1995, and to each of 1,491 Medicaid cases in 2002.  The average DRG weights for all cases determines the case mix index of St. Anthony’s Medicaid patients for both years.  The case mix index was 0.7289 in 1995 and 1.0810 in 2002, representing a 0.3521 or 48% increase in case mix.  We multiply the 1995 Medicaid costs by the by the increase (1.48) to show the impact on 1995 costs due to the changes in the case mix.  By dividing the 1995 total cost by the 1995 Medicaid days, we determine the per diem rate.  Applying the Department’s trend factors, the final per diem rate as of May 1, 2003, is $811.36.

Summary


St. Anthony’s per diem Medicaid rate is set at $811.36 per day, a $264.28 increase, effective May 1, 2003.


SO ORDERED on April 6, 2004.



________________________________



JOHN J. KOPP



Commissioner

	�Statutory references, unless otherwise noted, are to the 2000 Revised Statutes of Missouri.





	�St. Anthony’s witness testified that it is the third largest hospital in St. Louis.  (Tr. at 12.)





	�St. Anthony’s withdrew its claim regarding the new or expanded services.  (Tr. at 120.)


	�Tr. at 12.





	�Formerly the Health Care Finance Administration (HCFA).





	�Pt’r Ex. 3.





	�Id.





	�Pt’r Ex. 4.


	�His definition appears to be HMFA’s definition (1) of case mix.





	�Tr. at 43.


	�For example, DRG No. 6 – carpal tunnel release – has a weight of 0.8242, which means that the cost of treating this type of patient is below the average.


	�Tr. at 132.


	�Tr. at 208.





	�The add-on payment is the difference between a provider’s per diem rate and its 1999 costs.  (Tr. at 127-28.)


	�Tr. at 14.





	�Tracheostomy is defined as the “surgical creation of an opening into the trachea through the neck . . . .  The term is also used to refer to creation of an opening in the anterior trachea for insertion of a tube to relieve upper airway obstruction and to facilitate ventilation.”  DORLAND’S ILLUSTRATED MEDICAL DICTIONARY 1739 (27th ed. 1988).





	�Pt’r Ex. 12.


	�First Amended Cmplt. at 2.





	� St. Anthony’s Proposed Findings of Fact and Conclusions of Law at 8.


	�Tr. at 168.


	�The Department did provide a letter describing the methodology to St. Anthony’s after the call.


	�By using this year, we are not agreeing with St. Anthony’s contention that the Department used the wrong year in its formula.  This date is an inseparable part of the calculation we use.





	�Tr. at 16.


	�We note that courts have been reluctant to strike down an agency’s rule in determining the case mix or per diem rates if the rule is reasonable and not contrary to law.  See North Shore University Hospital v. Axelrod, 612 N.Y.S.2d 485, 487 (N.Y.A.D. 3 Dept. 1994) (“petitioner failed to meet its burden to demonstrate the irrationality of the challenged regulations ”);  St. Christopher’s Hospital for Children v. Commonwealth, Department of Public Welfare, 562 A.2d 1021, 1024 (Pa. Cmwlth. 1989) (“DPW’s interpretation of its own regulations is controlling unless it is inconsistent with the plain language of the regulations or the statute under which the regulations are promulgated”).  In addition, the provider does not have an entitlement to have the full cost or any specific percentage of costs reimbursed.  St. Christopher’s, 562 A.2d at 1024 (“the medical assistance program is intended to benefit recipients, not providers”).
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