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)




)
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)

DECISION


St. Charles County is not entitled to a refund of the sales tax collected and remitted on the amounts paid to the St. Charles County Family Arena (“Arena”) for admission, merchandise, or food and beverages.
Procedure


On October 8, 2010, St. Charles County filed a complaint challenging the final decisions of the Director of Revenue (“Director”) denying its sales tax refund claims.  We convened a hearing on June 9, 2011.  Joann Leykam represented St. Charles County.  The Director was represented by Thomas A. Houdek.  This case became ready for our decision when St. Charles County filed the last written argument of the parties on September 16, 2011.

St. Charles County offered additional evidence in the form of exhibits attached to its written argument submitted on September 16, 2011, and a certification of those exhibits was 
separately submitted by the St. Charles County Director of Finance on October 7, 2011.  During the hearing in this matter, St. Charles County neither offered the certification and exhibits as evidence nor sought our leave to offer them at a later date.  St. Charles County’s actions are inconsistent with the procedure for hearings before this Commission established by our regulations and have deprived the Director of any meaningful opportunity to object or otherwise respond to the evidence now offered.  Therefore, we do not admit the certification and exhibits into evidence and have not considered them in reaching our decision.

Findings of Fact

The St. Charles County Family Arena
1. St. Charles County is a charter county and political subdivision of the State of Missouri.
2. St. Charles County is the sole owner and operator of the Arena.

3. St. Charles County’s Charter makes the Arena a department of county government under the direction of a department director named by the county executive and confirmed by the county council.

4. The employees working in the Arena are employees of St. Charles County.

5. St. Charles County is exclusively responsible for the care, custody, and improvement of the Arena.

6. All expenses of the Arena are expenses of St. Charles County.
7. All money received by the Arena that is not immediately paid to another party goes into a specific fund of the St. Charles County treasury for subsequent use by the Arena in paying its expenses.  

8. County funds used to pay the Arena’s expenses are appropriated for that purpose by a county ordinance passed by the St. Charles County Council and approved by the St. Charles County Executive.

9. Numerous events are held at the Arena each year, including high school graduations, trade shows, athletic events, musical performances, and various other types of entertainment.  
10. While most of these events require the use of the entire Arena, some only require the use of the Arena’s parking lot.
St. Charles County’s Agreements with Private Parties for Arena Events
11. In order to arrange for events at the Arena, St. Charles County, acting through the Arena, enters into agreements with private parties.  
12. With only limited exceptions, the Arena uses its own form contract for these various agreements.  
13. Regardless of the contract form used, all agreements entered into by the Arena establish one of three different types of economic relationships standard in the entertainment industry: 
(a) a Rental Agreement;

(b) a Co-Promotion Agreement; or
(c) a Purchase Agreement.
14. The choice of agreement is largely left to the other party’s preference, although it may at times be negotiated.
15. The terms of each type of agreement and the resulting economic relationship established thereby are largely the same except for the allocation of responsibility for event 
expenses and entitlement to event revenue.  In other words, each type of agreement represents a different allocation of the risk and reward associated with the event’s success or failure.
The Rental Agreement
16. The Rental Agreement requires a party to pay a license fee to the Arena.  

17. The total license fee is the base fee charged for renting the Arena plus the expenses resulting from the event itself.
18. The expenses may include the cost of in-house and contract labor used during the event (e.g., ticket takers, ushers, security, police, changeover and set-up crews, sound technicians, electricians, telephone operators, video/scoreboard operators, medical personnel, union fees, etc.) plus an additional 10% charged for overhead and supervision.  Some expenses are charges for specific services provided by the Arena such as parking, telephone and Internet services, catering, and advertising.  Other expenses represent amounts due to third parties such as charges for insurance, credit card fees, and fees payable to performing rights organizations.
19. With a Rental Agreement, the Arena generally requires a 50% advance deposit of the base fee and certain labor fees with the remainder becoming due after the event.

20. The Rental Agreement is used for a variety of events, only some of which charge for admission.

21. When no admission is charged, the Arena does not sell tickets; however, the Arena may provide ticketing service through its agent, Metropolitan Tickets, Inc. (“Metrotix”), for a fee if the licensee wishes to distribute free tickets.
22. When admission is charged, the events may be ticketed or non-ticketed.  When the event is ticketed, the Arena generally sells the tickets through Metrotix.  When the event is non-ticketed, the licensee will collect admission charges without the Arena’s involvement.
23. The sale of merchandise at the events may be handled in a variety of ways under the Rental Agreement.  There may be no agreement concerning merchandise sales as was the case with the agreement with Lindenwood University for its graduation and the agreement with Driving Dynamics for its use of the Arena’s parking lot.  The Arena may also agree to sell merchandise for the licensee on consignment without any revenue sharing.  In those instances, the licensee is entitled to all of the revenue and the Arena is only reimbursed for the cost of its employees as was the case in the agreement with Patrick E. Shallow & Company, LLC, for the Circus to Save Life.  In other instances, the Arena may conduct the merchandise sales with the revenue from such sales divided between the Arena and the licensee as was the case with the agreement with the Missouri Valley Conference (“MVC”) for its Women’s Basketball Tournament.  Under that agreement, the Arena was entitled to a 20% share and the MVC was entitled to an 80% share.
24. Under the Rental Agreement, all concession sales of food and beverages are made by the Arena and the Arena alone is entitled to all of the receipts from such sales.
25. Immediately after an event, the Arena and the licensee prepare a settlement statement establishing the amounts remaining due, if any.
26. In ticketed events with an admission charge, either party may be entitled to money from the other at settlement.

27. The Arena is entitled to its entire license fee (base fee and expenses) regardless of the receipts, if any, from the sale of admission to the event.  Therefore, when there is no money from admission or an insufficient amount of such money to cover the license fee, the Arena will be owed money from the licensee.  The Missouri Valley Conference Women’s Basketball Tournament, the Driving Dynamics event, and Lindenwood University’s graduation are examples of such events.
28. The Arena, however, is only entitled to its license fee and has no additional right to any of the receipts from the sale of admission to the event.  Therefore, when receipts from the sale of admission to an event exceed the license fee, the Arena is not entitled to any portion of the excess receipts and must pay them over to the licensee in full.  The Circus to Save a Life by Patrick E. Shallow & Company, LLC, is an example of such an event.  

The Co-Promotion Agreement

29. The Co-Promotion Agreement is usually entered into with an industry promoter marketing a particular show or performer.
30. Under the Co-Promotion Agreement, the receipts from the sale of admission, after subtracting certain agreed-upon expenses, are divided between the Arena and the Promoter.  Settlement will generally occur immediately after the event.

31. Usually, the Arena will get 50% or 60% of the receipts from the sale of admission after subtracting certain agreed-upon expenses.

32. The terms of each Co-Promotion Agreement may vary significantly.  

33. Regardless of the details of any particular agreement, the economic relationship established under a Co-Promotion Agreement is distinguishable from the Rental Agreement because both parties share in the risk of loss due to an unsuccessful event.  Both parties are responsible for specified expenses, and neither party is guaranteed to be paid a fixed sum regardless of the revenue generated from the event.
34. For example, in the agreement with White Stallion Productions, Inc. (“White Stallion”) for “The World Famous” Lipizzaner Stallions show, the parties shared the receipts from the sale of admission to the event after deducting the net advertising costs and applicable taxes.  The Arena received a 40% share, and White Stallion received a 60% share.  
35. By sharing in the receipts, the Arena had an opportunity to share in any profits from the event.  However, the opportunity was not without cost.  The Arena also was exposed to the risk of a financial loss from the event because the Arena remained responsible for the expenses incurred in the event without any guarantee the revenue received would be sufficient to pay such expenses.  
36. The Arena’s share of the net revenue from “The World Famous” Lipizzaner Stallions show amounted to only $13,644.13, which was less than the fixed expenses associated with comparable events.
37. Under the White Stallion agreement, the Arena was only paid a flat fee of $1,000 in relation to the sale of merchandise at the Arena.  Concession sales of food and beverages, however, were made by the Arena, and it retained all of the receipts from such sales.
38. The Co-Promotion Agreement with AEG Live Productions, LLC (“AEG Live”), for a Kelly Clarkson concert was different from the White Stallion agreement in that it had several characteristics similar to that of a Rental Agreement.  
39. Under the Co-Promotion Agreement, the Arena was entitled to charge only a $10,000 base fee plus expenses without entitlement to any other revenue from the sale of admission; in other words, AEG Live was entitled to 100% of any revenue in excess of the base license fee and expenses.
40. Despite the similarities to a Rental Agreement, the economic relationship established by the AEG Live agreement was a Co-Promotion Agreement because the Arena shared in the risks of an unsuccessful event.  AEG Live did not guarantee payment of the Arena’s base license fee and only agreed to be responsible for certain building and labor expenses associated with the event.  The Arena remained responsible for all other expenses.  As 
a consequence, the Arena would suffer a loss if the receipts from the sale of admission were insufficient to cover the Arena’s expenses and base fee.  
41. The AEG Live agreement split merchandise sales with the Arena receiving a 25% share and AEG Live receiving a 75% share.  All concession sales of food and beverages, however, were made by the Arena, and the Arena was entitled to all of the receipts from such sales.
42. The receipts received from the Kelly Clarkson concert were insufficient to cover all of the expenses for which the parties were responsible; therefore, the Kelly Clarkson concert resulted in a net loss to the Arena of $24,747.40.
The Purchase Agreement

43. The economic relationship established under a Purchase Agreement differs from that established under the Rental and Co-Promotions Agreements in that the promoter or performer is entitled to a fixed sum regardless of the receipts from the sale of admission.  The only Purchase Agreement entered into by the Arena during the period of its refund claims was the agreement with Lion’s Pride, Inc. (“Producer”), for the Kenny Rogers concert.

44. Under the Purchase Agreement, unlike the Co-Promotion Agreement in which both parties bear the risk of an unsuccessful event, only the Arena bears the risk of an unsuccessful event because it must pay the Producer the guaranteed amount regardless of the receipts from the event.  This is the reverse of the relationship between the Arena and the licensee under a Rental Agreement.

45. The economic relationship established by the Purchase Agreement for the Kenny Rogers concert did not merely represent a reversal of what the parties’ relationship would have been under a Rental Agreement because the Arena’s participation in the reward from a successful event was limited.  Under the Purchase Agreement, the Producer also had an 
alternative right to receive 85% of the receipts from admission, minus applicable taxes and certain expenses, as opposed to the guaranteed payment.  Therefore, the Arena, unlike the licensee in a Rental Agreement, was not entitled to all of the profit in excess of the amount owed to the Producer.
46. Under the Purchase Agreement, merchandise sales by the Arena were to be split between Kenny Rogers and the Arena.   For CDs and DVDs, the split was 90% to Kenny Rogers and 10% to the Arena; for T-shirts, the split was 80% to Kenny Rogers and 20% to the Arena.

47. Under the Purchase Agreement, all concession sales of food and beverages are made by the Arena, and the Arena alone is entitled to the receipts from such sales.
48. The Kenny Rogers concert under the Purchase Agreement resulted in a net loss to the Arena of $26,180.09.
Sales of Admission, Merchandise, and Food and Beverages for Arena Events

49. As explained above, events at the Arena often resulted in the sale of three different types of items:
(a) admission into the Arena;

(b) merchandise; and

(c) food and beverages.
50. Sales of admission for ticketed events are generally made by the Arena through Metrotix.  The total dollar amount of sales of admission for the periods at issue in St. Charles County’s refund claim is $8,169,776.66.
51. The terms under which the Arena sold merchandise vary significantly depending upon the parties’ agreement.  The total dollar amount of merchandise sales at issue in St. Charles County’s refund claim is $774,851.16.
52. All concession sales of food and beverages are made by the Arena, and the Arena alone is entitled to the receipts from such sales.  The total dollar amount of concession sales of food and beverages at issue in St. Charles County’s refund claim is $3,347,427.28.
The Director’s Denial of St. Charles County’s Refund Claims 
53. On four different dates, St. Charles County filed various sales tax refund claim applications with the Director for periods running from March 1, 2007 to May 31, 2010.  The total dollar amount of all such refund claims was $922,856.68, plus statutory interest.  All refund claims were based upon St. Charles County’s claim that it “is exempt from sales tax pursuant to Section 144.030.2(17)[
] as the St. Charles Family Arena is 100% owned and operated by St. Charles County Government.”

54. On June 21, 2010, the Director received refund claims in the total amount of $126,824.44 for the months of March 2007, April 2007, May 2007, and May 2010, that had been mailed by certified mail on June 18, 2010:
(a) $28,961.81 for March 2007;

(b) $43,527.62 for April 2007;

(c) $23,009.85 for May 2007; and

(d) $28,961.81 for May 2010.  
Both June 18, 2010 and June 21, 2010, were more than three years after April 30, 2007 and 
May 31, 2007.  The Director issued her final decision denying the refund claims on August 30, 2010.
55. On August 2, 2010, the Director received a refund claim in the amount of $56,500.53 for the month of June 2007 that had been mailed on July 30, 2010.  The Director issued her final decision denying the refund claim on September 15, 2010.
56. On August 23, 2010, the Director received a refund claim in the amount of $1,962.70 for the month of July 2007 that had been mailed on August 15, 2010.  The Director issued her final decision denying the refund claim on August 30, 2010.
57. On September 2, 2010, the Director received refund claims for all periods from August 1, 2007 to February 28, 2010, in the total amount of $737,569.01.
  The Director issued her final decision denying the refund claims on September 15, 2010.
58. St. Charles County appealed the denial of all of its refund claims on October 8, 2010.
Conclusions of Law

We have jurisdiction over appeals of the Director’s final decisions.
  Our duty in a tax case is not merely to review the Director's decision, but to find facts and determine the taxpayer’s lawful tax liability for the period or transaction at issue by applying existing law to those facts.
  We strictly construe laws imposing a tax against the taxing authority and in favor of the taxpayer.
  Exemptions from tax, however, are strictly construed against the taxpayer with any doubt resolved in favor of application of the tax.
  Regardless of the applicable canon of construction, the taxpayer bears the burden of proving its entitlement to a refund.


Section 144.020.1 levies and imposes a sales tax “upon all sellers for the privilege of engaging in the business of selling tangible personal property or rendering taxable service at retail in this state.”  More specifically, the tax is imposed upon:
(1) . . . every retail sale in this state of tangible personal property[;]

(2) . . . the amount paid for admission and seating accommodations, or fees paid to, or in any place of amusement, entertainment or recreation, games and athletic events; 

* * *

(6) . . . the amount of sales or charges for all rooms, food and beverages furnished at any . . .  place in which rooms, meals or drinks are regularly served to the public[.
]

Section 144.030.2(17), however, provides an exemption from tax for:

All amounts paid or charged for admission or participation or other fees paid by or other charges to individuals in or for any place of amusement, entertainment or recreation, games or athletic events, including museums, fairs, zoos and planetariums, owned or operated by a municipality or other political subdivision where all the proceeds derived therefrom benefit the municipality or other political subdivision and do not inure to any private person, firm, or corporation[.]

The Requirements for Exemption under § 144.030.2(17)

In interpreting the exemption under § 144.030.2(17), we begin with the statutory language itself.  In doing so, we give the undefined words and phrases used their plain, ordinary, and usual sense as may be found in a dictionary; however, we do not neglect to give technical words and phrases with a peculiar and appropriate meaning in law their technical import.
  If the statute’s meaning becomes clear and unambiguous upon such a reading and does not lead to any 
absurd results, we make no further use of any aides in statutory construction.
  The mere fact that the parties in this action have given different meanings to the words of the statute does not mean that the statute itself is ambiguous.
  While we find the language of § 144.030.2(17) requires a close and careful reading with due consideration to the statutory context in which it appears, we do not find it ambiguous.


For a taxable retail sale to be exempted under § 144.030.2(17), both the items sold and the place of amusement itself must meet certain requirements as specified in the exemption.  We first address the requirements imposed upon the place of amusement because those are the requirements addressed by the parties.
The Arena is not an Exempt Place of Amusement under § 144.030.2(17)


In order for a place of amusement to be of the type exempted by § 144.030.2(17), two requirements must be met.  First, the place of amusement must be owned or operated by a political subdivision.  The Arena undisputedly meets this requirement.  Second, all of the proceeds derived from the amounts paid in, to, or for the place of amusement must benefit the political subdivision and not inure to any private person, firm, or corporation.  The parties dispute whether the Arena meets this requirement.

In determining whether the second requirement of § 144.030.2(17) is satisfied, we must first address several important, but undefined terms.  “Benefit” means to be useful or profitable to,
 while “inure” means to accrue or come by way of increase or addition.
  In addition to 
considering the dictionary definition of “inure,” however, we must also acknowledge that the word has obtained a technical meaning from its frequent use in laws concerning tax-exempt entities or transactions.
  

The most common statutory formulation combines “inures” with the concept of “net earnings” as follows:  “no part of the net earnings of which inures to the benefit of any private shareholder or individual[.]”
  This formulation has led to a well-developed body of law known as the prohibition against private inurement, which generally prohibits any of the income or assets of a tax-exempt organization from unduly benefitting a person who has some close relationship to the organization.
  Consistent with the word’s broad dictionary definition, case law has concluded that inurement may arise in a variety of direct and indirect ways and is not limited to just the direct payment of money from one party to another.
  Despite those similarities, we do not find the actions disqualifying one from claiming the exemption under 
§ 144.030.2(17) to be precisely equivalent to the actions prohibited under the private inurement doctrine.  

Under § 144.030.2(17), a broader range of actions may disqualify one from claiming the exemption under § 144.030.2(17) than merely those prohibited by the private inurement doctrine.  One of the reasons for the difference in scope is that the private inurement doctrine only prohibits inurement to “any private shareholder or individual[,]”
 which has been interpreted as 
applying the prohibition only to the insiders of an organization such as its founders, members of its board, family members of its founders or board members, or any other persons with some actual measure of control over the organization.
  In contrast, the prohibition against inurement within § 144.030.2(17) applies to “any private person, firm, or corporation,” which we interpret as applying to all persons without regard to whether they have any legal interest in, or measure of control over, the place of amusement or political subdivision at issue.


The parties’ dispute, however, is not over the persons prohibited from receiving inurement.  In their arguments, both parties appear to accept that the prohibition within § 144.030.2(17) applies to all persons without regard to their relationship to the Arena or St. Charles County.  Instead, their dispute is over the meaning given to the phrase “all the proceeds” as used within § 144.030.2(17) because the term “proceeds” is yet another undefined term within the language of the exemption.  

The Director asserts that § 144.030.2(17) does not apply to the Arena’s sales of admission, merchandise, or food and beverages for two reasons:  the proceeds from events held at the Arena directly inure to third persons and private parties; and the risk of loss for events held at the Arena is squarely on the promoter of the event.
  The Director’s argument rests upon 
equating “all the proceeds” as used in § 144.030.2(17) with “gross receipts” as used in 
§ 144.010.1(4).  The Director then asserts that St. Charles County does not qualify for the exemption because at least some of the Arena’s gross receipts directly inure to private parties rather than to St. Charles County.  


In response, St. Charles County construes “all the proceeds” to mean “net proceeds” after paying expenses, including all amounts to which other parties are entitled to receive out of gross receipts.  In other words, St. Charles County contends that the Arena’s use of event receipts to pay other private persons is irrelevant to determining whether the requirements of § 144.030.2(17) have been satisfied.  According to St. Charles County, the question “is not how the net revenue is arrived at, but rather the very fact that the net revenue is to the sole benefit of the County that entitles the County to the exemption in § 144.030.2(17).”
  


We find neither party’s interpretation of § 144.030.2(17) persuasive.  Both parties fail to give sufficient attention to the precise language used in the exemption; consequently, they misunderstand the requirements for exemption under § 144.030.2(17).  While we ultimately agree with the Director’s decision denying St. Charles County’s refund claims, we do not entirely agree with her rationale for doing so.


We find the Director’s equating “all the proceeds” with “gross receipts” unpersuasive because when determining the General Assembly’s intent, “every word of a statute is presumed meaningful[,]” and the General Assembly’s use of two different terms in the same statute  “is presumed to be intentional and for a particular purpose.”   These presumptions are particularly compelling with regard to a technical term such as “gross receipts” that is specifically defined within Chapter 144 for purposes of the sales tax law.  
We find St. Charles County’s reading of “all the proceeds” to mean “net proceeds” equally unpersuasive because it adds words to the statute.  To the extent that St. Charles County relies upon the definition of “net proceeds” in the Director’s Regulation 12 CSR 10-110.995(2)(G) for her argument, such reliance is misplaced.  Regulation 12 CSR 10-110.995(2)(G) deals with multiple statutory exemptions for different types of organizations: 
§§ 144.030.1; 144.030.2(6); 144.030.2(17); 144.030.2(19); 144.030.2(20); 144.030.2(21); 144.030.2(22); 144.030.2(27); 144.030.2(36); and 144.062.  The definition of “net proceeds” within the regulation is only used in relation to these other exemptions and is not used in relation to the exemption provided by §144.030.2(17).  Even if the regulation used “net proceeds” in relation to § 144.030.2(17), we would ignore it because we cannot apply a regulation that is contrary to statute.

We give the phrase “all the proceeds” its plain, ordinary, and usual meaning as found in a dictionary.  “Proceeds” means “the amount of money produced by a sale or performance, etc.”
  In short, “all the proceeds” means all of the revenue received.  The Director would equate this with “gross receipts,” and St. Charles County would equate this with the amount of revenue St. Charles County ultimately receives from its operation of the Arena.  We find both parties’ proposals to be overly narrow conceptions of the “proceeds” at issue in the exemption.
The proceeds at issue are all of the revenue derived from the Arena regardless of whether the revenue was the result of a taxable retail sale and whether it is St. Charles County or some other person who is legally entitled to the revenue.  This is evident from the statute’s reference to “all the proceeds derived therefrom[,]” which we understand as meaning all of the proceeds derived from the place of amusement owned or operated by the political subdivision.  In other 
words, all of the proceeds derived from the Arena must benefit St. Charles County and not inure to any private person, firm, or corporation.  
By equating “all the proceeds” with “gross receipts,” the Director would only have us consider revenue resulting from a taxable sale at retail.  St. Charles County would have us consider an even more limited category of revenue when it limits “all the proceeds” to only those received by St. Charles County.  We find no such limitations in § 144.030.2(17).  The plain language of the exemption requires that all of the revenue derived from the Arena must benefit St. Charles County and not inure to any private person.

This does not mean we agree with the Director’s position that using any of the proceeds derived from the Arena to pay a person for services rendered to the Arena disqualifies the Arena from the exemption under § 144.030.2(17).  Such an interpretation would lead to unreasonable, oppressive, and absurd results that would undermine the General Assembly’s purpose in providing the exemption in the first place.
   Given that the exemption’s apparent purpose is to provide a benefit to a political subdivision, an interpretation that would make it impossible for St. Charles County to qualify for the exemption if it paid an employee or independent contractor for services rendered would be absurd.

Again, close attention to the statutory language is necessary.  Section 144.030.2(17) requires that “all the proceeds derived . . . [from the Arena] benefit the municipality or other political subdivision and do not inure to any private person, firm, or corporation[.]”  In other words, all that is required is that St. Charles County benefit from all the proceeds rather than the proceeds inuring to a private person.  Therefore, when St. Charles County uses the proceeds to pay an independent contractor an amount equivalent to the fair market value of services 
rendered, the requirements for the exemption will not have been violated.  For example, consider a situation in which St. Charles County pays $10 of the proceeds received from the Arena to a security guard who rendered an hour of services to the Arena that have a fair market value of $10.  St. Charles County has received all of the benefit of the proceeds received because it paid $10 to receive $10 of services.  There is no inurement to the security guard because he gave $10 of service for $10 of cash.

This does not mean St. Charles County prevails.  Although St. Charles County attempts to describe the economic arrangements it enters into with private parties for the use of the Arena as St. Charles County paying for services, this is not the true nature of the relationship.  In each of the economic arrangements entered into by St. Charles County, St. Charles County is not getting the benefit of all of the proceeds derived from the revenue.  Nor is St. Charles County paying for services, because no services are being provided to St. Charles County.

In the Rental Agreement, St. Charles County is being paid a set fee.  If there are sales of admission, St. Charles County has no right to any of these proceeds derived from the Arena.  The licensee has the sole right to the proceeds.  Therefore, St. Charles County is not getting the benefit of all of the proceeds derived from the Arena.
Although a different type of economic arrangement, the Co-Promotion Agreement does not lead to a different result.  Under this arrangement, the parties are in a profit-making venture together where each is entitled to a specific percentage of the proceeds that will be derived from the event.  Again, St. Charles County is not getting all of the proceeds from the event.  It also cannot be said that St. Charles County is getting all of the benefit from proceeds of the event as if the percentage received by the promoter was for services rendered to St. Charles County.  The amount received by the promoter is not compensation for services rendered to St. Charles County; instead, it is the promoter’s share of the revenue derived from the Arena based upon the 
success of the event that the promoter and St. Charles County are putting on together.  St. Charles County is not receiving services from the promoter; instead, it is the paying customers of the Arena who are receiving services in the form of the entertainment provided by the promoter and St. Charles County at the Arena.

Although the Purchase Agreement may appear different from the other two, it is not.  
St. Charles County guaranteed the promoter a set fee regardless of revenue, but the promoter had the additional right of taking 85% of the receipts in lieu of this guaranteed amount.  Under such an arrangement, St. Charles County is not getting the benefit of all the proceeds derived from the Arena.  No services were provided to St. Charles County in exchange for a payment of money equal to the fair market value of the services.  Instead, St. Charles County is guaranteeing the promoter a fixed dollar amount of the revenue derived from the Arena regardless of the profitability of their venture together.
  If the sales are sufficient, the promoter may claim an even larger share of the proceeds derived from the Arena by claiming the 85% share instead of the guaranteed amount.

Section 144.030.2(17) exempts amounts paid for admission, participation, or other fees in a place of amusement if the political subdivision receives the benefit of all of the proceeds derived from the place of amusement.  In all of the economic arrangements entered into by 
St. Charles County, the county does not receive all of the proceeds derived from the Arena as is required to qualify for the exemption.  Therefore, sales at the Arena are not exempt from tax under § 144.030.2(17) because the Arena is not a qualifying place of amusement.

Sales of Merchandise, Food, and Beverages 
are “Fees” or “Charges” under § 144.030.2(17)


As we have shown above, the arrangements related to the sale of admission do not result in St. Charles County receiving the benefit of all of the proceeds derived from the Arena.  This is sufficient to disqualify the sales of merchandise, food, and beverages from the exemption under § 144.030.2(17) because the Arena as a whole must be a place of amusement of the type exempted under § 144.030.2(17) for the sales therein to be exempt from tax.  Even if this was not the case and we were required to apply the exemption on a transaction-by-transaction basis, we would not find the sales of merchandise or food and beverages to qualify for the exemption for two reasons.  First, the merchandise is subject to the same type of revenue sharing arrangements as the admission charges.  Second, neither the sales of merchandise nor the sales of food and beverages are items exempted from tax under § 144.030.2(17).


The items exempted under § 144.030.2(17) are “amounts paid or charged for admission or participation or other fees paid by or other charges to individuals in or for any place of amusement.”  This is equivalent to the items taxed by § 144.020.1(2):  “the amount paid for admission and seating accommodations, or fees paid to, or in any place of amusement, 
entertainment or recreation, games and athletic events[.]”
  Our initial decisions in relation to 
§ 144.030.2(17) exempted the sales of tangible personal property taxed under § 144.020.1(1) and sales of food and beverages taxed under § 144.020.1(6) as fees or charges under § 144.030.2(17) because we believed them to also be taxable as fees paid in a place of amusement under § 144.020.1(2).


In a line of cases after the issuance of our initial decisions under § 144.030.2(17), the Missouri Supreme Court has explained that each of the subsections of § 144.020.1 tax different items.
  Accordingly, if tangible personal property and food and beverages are not taxed as fees under § 144.020.1(2), we cannot exempt them from tax as fees under § 144.030.2(17).  Exemptions from tax are to be strictly construed against the taxpayer with any doubt resolved in 
favor of application of the tax.
  It would not be a strict construction of the exemption to give “fees” or “charges” a broader construction under § 144.030.2(17) than the words have under 
§ 144.020.1.  Therefore, regardless of whether the Arena qualified for the exemption or not, the sales of merchandise, food, and beverages would not be exempt under § 144.030.2(17) because they are not items of the type exempted by § 144.030.2(17). 
Summary


St. Charles County is not entitled to a refund of the sales tax collected and remitted on the amounts paid to the Arena for admission, merchandise, food, or beverages because the Arena is not a place of amusement exempted by § 144.030.2(17), and merchandise, food, and beverages are not items of the type exempted by § 144.030.2(17).

SO ORDERED on August 29, 2012.



__________________________________
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Commissioner
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�The total amount of the refund requested by St. Charles County on the face of the refund applications it submitted on September 2 was $727,569.01; however, the Director determined through her review of the applications and tax returns associated with the applications that the total dollar amount of the refund claim denied by her final decision was $737,569.01.  Exhibit 4.  We accept the Director’s determination because St. Charles County does not dispute it. 
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The Statute . . . divides into six categories those sales that are either sales of personal property or sales of taxable service at retail.  It then sets the rate of tax for each category of four percent, although the legislature could set different tax rates for different categories should it so choose.


* * *


Considered in context, the statute as a whole clearly evinces a legislative intent to tax all sellers for the privilege of selling tangible personal property or rendering taxable retail service.  The purpose of the specific subsections thereunder is to set out the types of retail sales and services that shall be taxed at particular rates.  This is interpretation allows the statute as a whole . . . to be read in harmony.
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