Before the

Administrative Hearing Commission

State of Missouri

ST. LOUIS ASSOCIATION OF REALTORS
)

ISSUES MOBILIZATION COMMITTEE,
)


)



Petitioner,
)




)


vs.

)

No. 10-0874 EC



)

MISSOURI ETHICS COMMISSION,
)




)



Respondent.
)

DECISION

We grant the Missouri Ethics Commission’s (“MEC”) motion for summary decision.
Procedure


The St. Louis Association of Realtors Issues Mobilization Committee (“the Committee”) filed a complaint on May 20, 2010, seeking this Commission’s determination that it is not subject to late filing fees assessed by MEC.  MEC filed its answer on June 18, 2010.

MEC filed a motion for summary decision on July 1, 2010.  The Committee filed suggestions in opposition to the motion on July 26, 2010, and MEC filed a reply to those suggestions on July 29, 2010.

Findings of Fact

1. The Committee is a non-candidate committee registered with MEC.

2. The Committee was required to file a quarterly financial disclosure report (“the report”) by 5:00 p.m. on January 15, 2010, if filing electronically or by fax, or by mail postmarked on or before January 14, 2010.

3. The report was not filed on January 15, 2010.

4. On or about January 26, 2010, MEC staff gave certified mail notice to the Committee and its treasurer, Fred Kratky, that the report had not been received, and set out the fee schedule associated with such late filing.

5. On January 28, 2010, Kratky entered MEC’s Web site and prepared a working copy of the report.  

6. The working copy of the report was saved on MEC’s server.  Kratky, however, did not click the “submit” button that would have constituted an actual filing of the report.
7. The report form filled out by Kratky contains the following instruction:  “Click ‘SUBMIT’ to complete your Disclosure Report.”  Immediately above that line, the form also offers the following option:  “NEW! View a draft version your entire report.  This will NOT final submit your report”
 (sic).
8. The report shows that the Committee had contributed $40 during the reporting period.

9. On or about February 19, 2010, MEC reminded the Committee and Kratky that it had still not received the report, and reiterated the fee schedule associated with late filing.
10. In a telephone conversation with MEC staff on March 29, 2010, Kratky learned that MEC staff had reviewed a copy of the draft of the report, but that the report itself had not been filed.
11. Kratky filed the report on March 29, 2010.

12. On May 14, 2010, MEC informed Kratky and the Committee that the report had been filed 73 days late and that as a result, late filing fees of $3,000 are due.
Conclusions of Law 


We have jurisdiction to hear the complaint.
  Our duty is to decide the issues that were before Ethics.
  We must follow the same law that Ethics must follow.
  


Section 130.041.1
 provides in relevant part:

The . . . treasurer or deputy treasurer of every committee which is required to file a statement of organization, shall file a legibly printed or typed disclosure report of receipts and expenditures.  The reports shall be filed with the appropriate officer designated in section 130.026 at the times and for the periods prescribed in section 130.046.
Under § 130.046.3, Kratky was required to file the report no later than January 15, 2010.  The report was due as set forth in § 130.046.8:

Disclosure reports shall be filed with the appropriate officer not later than 5:00 p.m. prevailing local time of the day designated for the filing of the report and a report postmarked not later than midnight of the day previous to the day designated for filing the report shall be deemed to have been filed in a timely manner. . . .
The late fee is set forth in § 105.963.1, as it read at all relevant times:

The executive director shall assess every committee, as defined in section 130.011, RSMo, failing to file with a filing officer . . . a campaign disclosure report as required by chapter 130 . . . a late filing fee of ten dollars for each day after such report is due to the commission.  The executive director shall mail a notice, by registered mail, to any candidate and the treasurer of any committee who fails to file such report informing such person of such failure and the fees provided by this section.  If the candidate or treasurer of any committee persists in such failure for a period in excess of thirty days beyond receipt of such notice, the amount of the late filing fee shall increase to one hundred dollars for each day 
that the report is not filed, provided that the total amount of such fees assessed pursuant to this subsection per report shall not exceed three thousand dollars.
(Emphasis added.)  The word “shall” means that the fee is mandatory.
  

The Committee alleges in its complaint and suggestions in opposition, and MEC does not dispute, that Kratky created a draft version of the report on January 28, 2010.  Not only was that draft report saved to MEC’s computer server, but MEC personnel looked at the draft report prior to March 29, 2010, the date that MEC informed Kratky that the report was considered not to be filed.  As a result, the Committee contends that the Report was filed on January 28. 
We disagree.  The form that Kratky filled out offers the option either to view the report as a draft or, as the form clearly indicates, click the “SUBMIT” button to complete the report. While we have found no Missouri law concerning electronic filing of documents that would apply to this situation, Missouri has settled the law regarding filing of documents with governmental entities generally – such a document is not filed until the proper official receives it.
  The problem we see with MEC accepting a draft version of a report as the final report is that such a report is a draft, which by definition is “a preliminary sketch, outline, or version.”
 
The Committee also raises the issue that the amount of money it received during the reporting period, $40, entitled it to not file any report whatsoever under § 130.046.5(2), which provides in relevant part:

No disclosure report needs to be filed for any reporting period if during that reporting period the committee has neither received contributions aggregating more than five hundred dollars nor made expenditure aggregating more than five hundred dollars and has not received contributions aggregating more than three hundred dollars from any single contributor and if the committee's treasurer files a statement with the appropriate officer that the 
committee has not exceeded the identified thresholds in the reporting period. 

(Emphasis added.)  Again, the Committee runs up against the filing requirement, in this case 
§ 130.046.5(2)’s requirement that it file a statement saying that it had not exceeded the identified threshold.  Instead, it filed a disclosure report, and raises as its primary issue that it filed that report on January 28, 2010.
Ultimately, we read the Committee’s arguments as sounding in equity – that it is not fair to impose the fee set out by § 105.963.1 for failure to file the report until March 29, 2010, when MEC had what turned out to be the electronic version of its report on its server as early as January 28, 2010.  The Committee also raises the issue that this incident was Kratky’s first attempt to file a disclosure statement on the Committee’s behalf.  This Commission, however, has no power to act in equity.
  We must apply the statutes as written.
  Doing so, we find both as a matter of fact and a conclusion of law that the report was filed March 29, 2010.  Therefore, the Committee violated § 130.046.8 and is liable for the late fee imposed by § 105.963.1.
Summary


The Committee owes $3,000 because it filed its report 73 days late.


SO ORDERED on November 23, 2010.


________________________________



NIMROD T. CHAPEL, JR.



Commissioner

�Sugg. in Opp. to Mtn. for Summary Decision, Ex. A.


�Section 105.961.3, RSMo 2000.  Statutory references, unless otherwise noted, are to RSMo Supp. 2009.  


�Geriatric Nursing Facility v. Department of Social Servs., 693 S.W.2d 206, 209 (Mo. App., W.D. 1985).  


�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).


�RSMo 2000.


�Section 105.963 was amended by 2010 Mo. Laws S.B. 844, which became effective August 28, 2010.


�State ex rel. Scott v. Kirkpatrick, 484 S.W.2d 161, 164 (Mo. banc 1972).


�Morant v. State, 783 S.W.2d 139, 140 (Mo. App., E.D. 1989).


�Merriam-Webster’s Collegiate Dictionary 377 (11th ed. 2004).


�State Tax Comm'n v. Administrative Hearing Comm'n, 641 S.W.2d 69, 75 (Mo. banc 1982).


�Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).
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