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)


vs.

)
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)

GEORGIA S. SPURGEON,
)




)



Respondent.
)

DECISION


Georgia S. Spurgeon is subject to discipline because she took a patient’s medication and rendered herself incapacitated while on duty as a registered professional nurse (“RN”).  
Procedure


On July 25, 2008, the State Board of Nursing (“the Board”) filed a complaint seeking to discipline Spurgeon.  In September of 2008, Spurgeon was served with a copy of the complaint and our notice of complaint/notice of hearing.
  On January 13, 2009, the Board filed an amended complaint.  Spurgeon did not file an answer to the complaint or to the amended complaint.  On February 2, 2009, we held a hearing.  Sharie Lynn Hahn represented the Board.  Spurgeon represented herself.  The matter became ready for our decision on March 18, 2009, the date the last brief was filed.

Findings of Fact

1. Spurgeon is licensed as an RN.  Her license is, and was at all relevant times, current and active.
2. Spurgeon had a history of alcohol abuse.
3. From November 2006, Spurgeon had been treated with several different medications for depression.  In January 2007, Spurgeon stopped taking her medication and began drinking alcohol.
4. Spurgeon suffered from severe withdrawal symptoms when she stopped drinking for more than eight hours.  She took alcohol to work with her, not to drink at work, but while on her way home.
5. From November 27, 2006 to February 4, 2007, Spurgeon was employed as an RN at Heartland Care & Rehabilitation Center (“the Center”), in Cape Girardeau, Missouri.
6. On February 4, 2007, Spurgeon was the acting supervisor of the Center’s Alzheimer’s unit.  She stole a Vicodin tablet from a patient’s medication supply.
7. On February 4, 2007, Spurgeon took two different types of insulin, a long-acting and a short-acting, and injected both into her legs.  She did this in an attempt to commit suicide.  She went into a patient room, climbed under the bed and passed out.
8. Staff found Spurgeon, and she was admitted to St. Francis Hospital.
9. Spurgeon was released, but was hospitalized again later.  The doctor changed her diagnosis and her medications.  The medication that she had been taking was based on an incorrect diagnosis.
10. Spurgeon went into alcohol rehabilitation treatment for 90 days.
11. Spurgeon attends Alcoholics Anonymous once per week.  She sees a medical doctor and a psychiatric nurse practitioner. 
12. On July 9, 2007, Spurgeon began working at the Missouri Veterans Home as a night charge nurse.  She has been employed full time there since September of 2007, and fills in as supervisor for the building.
13. Since she was diagnosed and has been taking medication for the correct condition, Spurgeon has had no suicidal thoughts and has been successful in her employment at the veterans home.
14. At the time of the hearing, Spurgeon had been sober for approximately two years.

Conclusions of Law 


We have jurisdiction to hear the complaint.
  The Board has the burden of proving that Spurgeon has committed an act for which the law allows discipline.

I.  Motion to Close Records


We admitted Petitioner’s Exhibit A subject to the Board’s motion to close part of the record that contained Spurgeon’s medical information.  This information is protected from disclosure by the United States Health Insurance Portability and Accountability Act, 45 C.F.R. 

§ 164.502.  We seal that portion of this exhibit under § 610.021(14), which allows us to close “[r]ecords which are protected from disclosure by law[.]”
II.  Cause for Discipline


The Board  argues that there is cause for discipline under § 335.066:

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:

(1) Use or unlawful possession of any controlled substance, as defined in chapter 195, RSMo, or alcoholic beverage to an extent that such use impairs a person’s ability to perform the work of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *
(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;
*   *   *
(12) Violation of any professional trust or confidence[.]

A.  Use or Unlawful Possession – Subdivision (1)

The Board argues that Spurgeon’s use of alcohol impaired her ability to perform as an RN.  Spurgeon was open about her abuse of alcohol.  She testified that in January 2007, she stopped taking her medication and started drinking alcohol.  But she did not testify that she was drinking while on duty on February 4, 2007.  She testified that the alcohol she took to work was not to be consumed at work, but on her way home.  There is no direct evidence that alcohol or any other substance other than the insulin she used to attempt suicide impaired her abilities on February 4, 2007.

The Board questioned Spurgeon about whether alcohol consumption had caused her to miss work, and she admitted that it had.  But the Board did not allege this conduct as cause for discipline in its complaint.  We cannot find discipline for uncharged conduct.


The Board also argues that Spurgeon’s use of alcohol impaired her ability as an RN because withdrawal caused her suicidal thoughts and other symptoms such as hallucinations.  Spurgeon argues that she was not suicidal due to alcohol withdrawal and had only experienced 
hallucinations on one prior occasion when she abstained from alcohol for four days.  Spurgeon was drinking, although not on duty, and was concerned about potential side effects of her future withdrawal.  The Board did not carry its burden of proof, and therefore we find no cause for discipline under § 335.066.2(1).

B.  Professional Standards – Subdivision (5)


When referring to an occupation, incompetence relates to the failure to use “the actual ability of a person to perform in that occupation.”
  It also refers to a general lack of, or a lack of disposition to use, a professional ability.
  Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.


Spurgeon’s conduct in taking the Vicodin and injecting herself with the insulin was intentional.  It constituted misconduct.  Because the mental states for misconduct and gross negligence are mutually exclusive, we find no cause to discipline for gross negligence.  The Board does not argue that the conduct constitutes incompetence.  There is cause for discipline under § 335.066.2(5) for misconduct.

C.  Violation of Professional Trust – Subdivision (12)

Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his or her clients, but also between the professional and his or her employer and colleagues.


Spurgeon took a patient’s medication and attempted suicide, making herself incapacitated and unable to perform her duties while on duty as an RN at the veterans home.  She violated the professional trust of her patients, employer and colleagues.  There is cause for discipline under 
§ 335.066.2(12).

III.  Level of Discipline

In her brief, Spurgeon asks us not to revoke or limit her license.  This Commission decides only whether there is cause for discipline under the law.  The Board will schedule a separate hearing to determine the level of discipline to impose.  At that time, Spurgeon may make her arguments concerning the level of discipline.

Summary


There is cause for discipline under § 335.066.2(5) and (12).  There is no cause for discipline under § 335.066.2(1).

SO ORDERED on April 16, 2009.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner

�There is no certified mail card in our file, but Spurgeon admitted that she received the information by certified mail.  Tr. at 4-5.


�Section 621.045.  Statutory references, unless otherwise noted, are to RSMo Supp. 2008.


�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


�Missouri Dental Bd. v. Cohen, 867 S.W.2d 295, 297 (Mo. App., W.D. 1993).  


�Section 1.020(8), RSMo 2000.    


�Johnson v. Mo. Bd. of Nursing Adm’rs, 130 S.W.3d 619, 642 (Mo. App., W.D. 2004); Forbes v. Missouri Real Estate Comm’n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).


�Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  


�Id. at 533.


�Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  


�Cooper v. Missouri Bd. of Pharmacy, 774 S.W.2d 501, 504 (Mo. App., E.D. 1989).
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