Before the

Administrative Hearing Commission

State of Missouri

SPRINT COMMUNICATIONS COMPANY,
)

LLP,

)



)



Petitioner,
)




)


vs.

)

No. 05-1515 RS



)
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)
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)

DECISION 


Sprint Communications Company, LLP (“Sprint”) is not entitled to a refund of sales tax for March 1, 1998, through February 28, 2001. 
Procedure


Sprint filed a petition on October 13, 2005, challenging the Director of Revenue’s (“the Director”) decision issued on or about August 31, 2005, denying its refund claim.  Sprint included within its petition a motion for stay, requesting that all proceedings in this matter be stayed until the Missouri Supreme Court issued a decision in Southwestern Bell Telephone v. Director of Revenue, No. SC86441.  

On October 31, 2005, the Director filed a motion for summary determination, asserting that Sprint did not have standing to bring the refund claim because its vendors – not Sprint – 

remitted the tax.  Although we gave Sprint until November 28, 2005, to respond to the motion, it did not respond.  

Our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case without a hearing if any party establishes undisputed facts that entitle that party to a favorable decision.  

Findings of Fact


1.  On May 2, 2001, Sprint filed a sales tax refund claim for $13,245,944.57 for March 1, 1998, through February 28, 2001.
  Sprint claimed that its purchases were exempt under manufacturing exemptions set forth in § 144.030.2(4) and (5).


2.  The Director conducted an audit of Sprint and reviewed the refund claim as part of her audit.  A Sprint employee told the auditor that Sprint had paid this tax to its vendors.
  The tax was not remitted directly to the Missouri Department of Revenue by Sprint.
  

3.  On or about August 31, 2005, the Director denied the refund claim on grounds that the tax was paid to Sprint’s vendors and was not self-accrued by Sprint.

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.  Sprint has the burden to prove that it is entitled to a refund.  Sections 136.300.1 and 621.050.2.  Our duty is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, whether Sprint is entitled to the refund.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990). 

Section 144.190.2 provides:  

If any tax, penalty or interest has been paid more than once, or has been erroneously or illegally collected, or has been erroneously or illegally computed, such sum shall be credited on any taxes then due from the person legally obligated to remit the tax pursuant to sections 144.010 to 144.510, and the balance, with interest as determined by section 32.065, RSMo, shall be refunded to the person legally obligated to remit the tax.  
(Emphasis added).  


Section 144.021 imposes “a tax upon the privilege of engaging in the business, in this state, of selling tangible personal property . . . .  The primary tax burden is placed upon the seller[.]” (emphasis added).  Section 144.060 makes it the duty of every purchaser to pay sales tax, but § 144.080 makes it the seller’s duty to collect and remit the tax.  

  It is the vendor’s statutory responsibility to remit the sales tax.  Under § 144.190, the seller is the party “legally obligated to remit the tax” and is the proper party to claim a refund.  

This Commission has already addressed this issue in another case involving Sprint.  Sprint Communications Co., L.P. v. Director of Revenue, Nos. 01-0119 RV and 01-0082 RV (July 3, 2001), aff’d, 64 S.W.3d 832, 834-35 (Mo. banc 2002).  On appeal to the Missouri Supreme Court, the Court stated:  

The plain language of section 144.190 requires that the person requesting the tax refund be the person “legally obligated to remit the tax.”  Consequently, it is Sprint’s vendors, who are statutorily obligated to collect and remit the sales and use taxes, who must file for the tax refund, not Sprint.

Id. (footnotes omitted).  


The Court addressed the same type of situation in Galamet, Inc. v. Director of Revenue, 915 S.W.2d 331 (Mo. banc 1996), where the Court stated:  

The controlling issue is whether Galamet, as a purchaser, has standing to demand a refund directly from the Department of 
Revenue.  Refunds of sales tax are governed by § 144.190, RSMo, and 12 CSR 10-3.516 and 12 CSR 10-3.520.  In Norwin G. Heimos Greenhouse v. Rev. Director, 724 S.W.2d 505 (Mo. banc 1987), this Court reasoned that the legislature, by use of the general word “person” in § 144.190, intended to allow anyone burdened by the collection of sales tax to request a refund.  Id. at 507.  While 12 CSR 10-3.520 purported to limit standing only to sellers, the Court held the regulation invalid because it was “plainly inconsistent with the terms of § 144.190.”  Id.  
After Greenhouse, however, the legislature amended § 144.190 so that the term “person” is now limited to “the person legally obligated to remit the tax.”  1988 Mo. Laws 571.  While purchasers have a statutory duty to pay sales tax to sellers under § 144.060, it is the person receiving that payment who has the duty to “remit” the taxes to the Director.  § 144.080.1, RSMo.  Thus, the legislature amended § 144.190 with the apparent intent to limit refunds to those who have a legal obligation to pay sales tax directly to the Department of Revenue.  Because Galamet has no legal obligation to make this direct payment, it has no standing to request a refund under § 144.190.  Galamet’s remedy, if any, is to prevail upon KCP&L, the statutory remittor of the sales tax, to apply for the refund.  
Id. at 336.  

Sprint paid the tax at issue to its vendors and did not remit the tax to the Director.  Sprint was not the party “legally obligated to remit the tax.”  Therefore, we deny Sprint’s refund claim.  

Sprint requested that we “stay” all proceedings in this case pending the Supreme Court’s decision in Southwestern Bell.  The Court issued an opinion in that case on December 20, 2005, reversing in part and remanding to this Commission.  The Court issued its mandate on February 7, 2006.  Because we decide the present case on procedural grounds, there is no reason to hold this case in abeyance to Southwestern Bell.  We deny the motion for stay.  
Summary


Sprint is not entitled to a refund of sales tax for March 1, 1998, through February 28, 2001. 

SO ORDERED on February 9, 2006.



________________________________



KAREN A. WINN



Commissioner

	�Petition, ¶¶ 3 and 4; Answer, ¶¶ 3 and 4; Ex. A, ¶ 6.  


	�Ex. A, ¶ 6.  Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


	�Because Sprint did not respond to the Director’s motion and raised no hearsay objection, we consider all statements in the auditor’s affidavit as evidence.  Section 536.070(8).  


	�Ex. A, ¶ 7-9.  


	�Petition, ¶ 4; Answer, ¶ 4.  





4
5

