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)
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vs.

)
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)

DIRECTOR OF REVENUE,
)




)
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)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On October 27, 1999, the Springfield Police Officers Association (SPOA) filed a petition appealing a decision by the Director of Revenue denying SPOA’s application for a Missouri sales/use tax exemption letter.  SPOA argues that it qualifies under the exemption for civic, social, service, or fraternal organizations.  On September 21, 2000, we convened a hearing on the petition.  Ken Reynolds with Reynolds, Parmele & Gold, P.C., represented SPOA.  The Director’s Legal Counsel Nikki Loethen represented the Director.  The last written arguments were due on December 15, 2000.  

Findings of Fact

1. SPOA is a Missouri not-for-profit corporation with its office in Springfield, Missouri.  It is not a labor union, but the United States Internal Revenue Service classifies it as a 

labor organization and has exempted it from the United States income tax pursuant to section 501(c)(5) of the Internal Revenue Code.  

2. SPOA’s former “Constitution & By-laws” stated: 

The object of this organization shall be to promote and protect a friendly and fraternal spirit among all the police officers of the police force of the city of Springfield, and to advance their mutual interest and to extend both moral and material aid to its members. . . and to generally increase the efficiency of the individual members of the department as public servants, to the citizens of the city of Springfield whom they have sworn to serve.  [Ellipsis in original.]

In an undated letter to the Director, SPOA stated:

Our goal has been to provide benefits to our members that they may take with them when they retire because police officers find it very difficult to insure themselves after retirement.

3. In its 1994, 1995, and 1996 United States income tax returns, SPOA stated that its primary purpose was to:  “Aid Springfield Missouri police officers.”

4. In its 1993, 1994, 1995, and 1996 United States income tax returns, SPOA added:

The secondary objective of the Association is to provide cost effective medical and life insurance coverage through a self-insured health and life plan.

5. SPOA’s current “Constitution and By-laws” states:  

The Springfield Police Officer’s Association is a fraternal and benevolent association of employees of the Springfield Missouri Police Department incorporated under the General Not-For-Profit Corporation Act of the State of Missouri . . . . 

The purpose of this organization shall be to promote a fraternal spirit among all employees of the Springfield Police Department; to enhance the mutual interests of both the employees and the citizens we have sworn to protect and serve; to promote an active interest in good government and civic affairs; to inspire respect for law; to promote patriotism; to aid and encourage . . . the belief that service to others will advance the well being of our community.

6. Membership in SPOA is open to employees and retirees of the City of Springfield (the City) Police Department (the Department) and Springfield-Branson Airport.  Employees pay dues of $25 per year to cover administrative costs.  Retirees pay no dues.  SPOA also offers honorary membership to people who have resigned from the Department and to other persons, such as ministers and attorneys, who are not police officers but are interested in SPOA’s work.  (Tr. at 10-11, 35-36, 50-52.)  All candidates for membership are subject to approval of the general membership.  SPOA holds monthly meetings.  

7. The City requires all employees to have health insurance.  The City self-insures most employees, but police officer employees are ineligible for insurance under the City’s group health plan.  The City deducts an amount from each SPOA member’s paycheck for health insurance.  (It also deducts a processing fee of five cents per employee for making the deduction.)  The City transfers the health insurance amount to SPOA.  SPOA passes the health insurance amounts to an insurance company, retaining none for itself, as the premium for a group health insurance policy to cover its members.  Members may pay an additional amount for family coverage. 

8. SPOA provides a SPOA official to be present when the Department’s internal affairs investigators question a member, when the Department disciplines a member, and when a member consults with a lawyer.  SPOA sometimes pays a lawyer to defend a member who is subject to a work-related complaint or criminal charge.  SPOA provides a forum for the resolution of grievances between members to avoid the filing of work-related complaints with the Department.  SPOA also conducts training seminars for its members.  (Ex. A, at 6 and 23.)  
9. SPOA collects and remits sales tax on the sale of tickets to concerts of gospel music, which it organizes to raise funds for a variety of charitable causes.  For example, for its 

gospel concert in 1998, SPOA remitted $1,229.29 in sales tax to the Director.  SPOA has become known for these concerts, which even attract attendees from other states.  

10. Such charitable causes include the NATY Foundation (to help Batten’s Disease), the Springfield Little Theater, the Kiwanis children’s shoes program in the Springfield area, the Multiple Sclerosis Association, Sporting Chance (an organization similar to Special Olympics), First Night Springfield, orphan children of Russian police officers killed in the line of duty, the Muscular Dystrophy Association (MDA) in Springfield, the Kidney Foundation, Special Olympics, and others.  SPOA was one of the founding organizations for the MDA in Springfield. 

11. The concerts sometimes do not generate a profit, but SPOA donates to charities every year regardless, and does so out of its membership dues if the concerts do not generate a profit.  

12. SPOA filed an application with the Director for a sales/use tax exemption letter.  As the basis for the exemption, SPOA typed an “X” in the box indicating “civic, social, fraternal” organization.  Under “Type of Organization,” SPOA typed an “X” in the box indicating “Association,” and also typed an “X” in the box marked “Other,” typing in “Fraternal” next to the box.  On the portion of the form designated for stating the purpose of the organization, SPOA stated:

The objective of the Association is to foster the betterment of working conditions of the Springfield Missouri police Officers through education and to develop a higher degree of efficiency in their work through training materials and awareness programs as well as provide a fraternal atmosphere for members and their families.  

13. On the portion of the form designated for a description of the organization’s past, present, and proposed activities, SPOA stated:  

Gospel concerts are used to raise monies that are then donated to charities (Big Bro./Big Sisters, MS Society, Boy Scouts, Police 

Cadets) and used for training seminars.  These activities will continue as we have a long history with these organizations. 

14. By final decision dated September 7, 1999, the Director denied the application for an exemption letter.  The Director denied the application because the IRS classified SPOA as a labor organization and because the charitable donations were small in comparison to the amount of gross revenues to the organization. 

Conclusions of Law


We have jurisdiction to hear SPOA’s petition under section 144.261.
  

Our task is to apply existing law to the facts we find and decide the application.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  This Commission renders the ultimate administrative decision.  Id.

The Director’s Regulation 12 CSR 10-3.870 provides that various non-profit organizations may file an application with the Director for a sales/use tax exemption letter.  The regulation includes the application, Form 1746.  Section 144.030.2(20) provides a sales/use tax exemption for:

all sales made by or to not-for-profit civic, social, service or fraternal organizations, including fraternal organizations which have been declared tax exempt organizations pursuant to Section 501(c)(8) or (10) of the 1986 Internal Revenue Code, as amended, solely in their civic or charitable functions and activities[.]

(Emphasis added.)  We construe exemption statutes strictly against the claimant, though not so narrowly as to nullify the legislative intent.  Ceramo Co. v. Goldberg, 650 S.W.2d 303, 305 

(Mo. App., E.D. 1983).  Whether SPOA is one of the organizations described in this exemption does not depend on how the United States Internal Revenue Service characterizes it for United 

States income tax purposes.  Indian Lake Property Owners Ass’n v. Director of Revenue, 

813 S.W.2d 305, 308 (Mo. banc 1991).
  

SPOA claims an exemption as a not-for-profit fraternal organization.  SPOA is a Missouri not-for-profit corporation.  The dictionary defines “fraternal” as:

b : of, relating to, or being a fraternity or confederation <a ~ order> . . . c : of, relating to, or being one of many men’s or sometimes women’s clubs or associations usu. having secret rites, restricted membership, and religious, social, charitable, or professional purposes[.]

WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 903 (unabr. 1986).  Citing a similar dictionary definition, the Missouri State Tax Commission has stated that:  “Given this definition, it is obvious that a labor organization can be a fraternal organization under Section 137.101, RSMo.”  Local # 53, I.B.E.W. Building, Inc. v. Robert Boley, Nos. 98-30002, 98-30003, and 98-30021 (Mo. State Tax Comm’n Aug. 20, 1999).  Although we recognize that the wording of section 137.101, concerning a property tax exemption, differs from that of section 144.030.2(20), we find the general principle stated by the State Tax Commission helpful in resolving this case.
  Further, the dictionary defines “fraternity” as:  

a group of people associated or formally organized for a common purpose, interest, or pleasure: as a : a religious or ecclesiastical brotherhood b : a usu. organized group of men of the same class, 

occupation, interest, or pursuit : COMPANY, GUILD : fraternal order[.]

WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 903 (unabr. 1986).  

SPOA is a formally organized group of people of the same profession, plus some honorary members who have an interest in the organization.  Although the organization’s stated purpose is not controlling and SPOA’s purpose has not always been consistently stated, its purpose has historically been stated as “to promote and protect a friendly and fraternal spirit among all police officers of the police force of the city of Springfield (emphasis added).”  SPOA has a restricted membership, it is essentially a professional organization, and it has a professional purpose in that it conducts training seminars, provides assistance to its members in employment and legal disputes, and is a mechanism for the provision of insurance to its members. 
  (Finding 4.)  

We conclude that SPOA qualifies as a fraternal organization.
   We are cognizant that SPOA’s primary purpose has been to form a mechanism for the provision of various kinds of insurance to its members, as set forth in Finding 7.  However, section 144.030.2(20) does not define “fraternal organizations” in a manner that requires it to benefit anyone other than its members. 
The only issue before us is whether SPOA is entitled to an exemption letter because it is the type of organization enumerated in section 144.030.2(20); no question as to its actual tax liability is before us.
   

 We grant SPOA’s application for a sales/use tax exemption letter.  

Summary


SPOA is a fraternal organization.  Therefore, we grant SPOA’s application for a Missouri sales/use tax exemption letter.  We order the Director to issue the letter.  


SO ORDERED on February 21, 2001.



________________________________



WILLARD C. REINE



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


�Section 144.030.2(20) does not mirror the provisions of 26 U.S.C. section 501, which provides income tax exemptions including labor organizations (5), fraternal beneficiary societies operating under the lodge system (8), voluntary employees’ beneficiary associations (VEBAs) (9), and domestic fraternal societies operating under the lodge system.  





�We note that in Independence Fraternal Order of Police v. Boley, 50 State Tax Comm’n Proceedings and Decisions 387, the organization obtained a property tax exemption because it contributed to a number of charities, sponsored Little League, conducted alcohol and drug awareness programs, and provided food baskets to needy families, in addition to holding meetings to further its stated purpose of improving its members’ proficiency in the performance of their duties.  


�Section 144.030.2(20) contains no requirement that a fraternal organization be affiliated with a national lodge or organization.  Although the record reflects that SPOA was in the past affiliated with a state and national police officers’ lodge of the fraternal order of police (Ex. A, at 104, 117, 141-42), it apparently no longer maintains that affiliation.  





�Therefore, we find no need to address whether it would qualify as a civic, social, or service organization.    





�We recognize that even if an organization qualifies as a civic, social, service, or fraternal organization under section 144.30.2(20), that statute expressly limits the sales/use tax exemption to sales made by or to the organization solely in its civic or charitable functions and activities.  See also Regulation 12 CSR 10-3.868.  The Director objected to testimony as to SPOA’s charitable activities on grounds that it had not claimed exemption as a charitable organization, see section 144.030.2(19), and we took the objection with the case.  Having reviewed the record, we overrule the objection, as the evidence is relevant as background information to show why SPOA applied for an exemption as a fraternal organization in its civic or charitable functions and activities.  We recognize that only the application itself, and not the extent of any exemptions for its charitable activities, is the issue in this case.  
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