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)
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)

DECISION


Janet Spinaio is subject to discipline because she failed to secure the medication cart and narcotics box at her place of employment.
Procedure


On April 8, 2010, the State Board of Nursing (“the Board”) filed a complaint seeking to discipline Spinaio.  Spinaio received a copy of the complaint and our notice of complaint/notice of hearing on April 21, 2010, and filed an answer on May 21, 2010.  We held a hearing on March 28, 2011.  Shari Hahn represented the Board.  Spinaio did not appear.  The case became ready for our decision on May 12, 2011, when written arguments were due.
Findings of Fact

1. Spinaio was licensed by the Board as a licensed professional nurse (“LPN”).  Her license was current and active until May 31, 2010, when it expired.
2. On April 6, 2007, Spinaio was working as an LPN at DeSmet Retirement Community (“DeSmet”), located in Florissant, Missouri.

3. At the beginning of her shift, Spinaio and a certified medication technician counted a resident’s Darvocet pills.  They counted 49 pills in the resident’s stock and documented that figure.
4. Darvocet is a trade name for a drug product containing propoxyphene.
  Propoxyphene is a Schedule IV controlled substance.

5. From 11 p.m. on April 6 until 7 a.m. on April 7, 2007, no employee at DeSmet documented withdrawing and administering or wasting any of the resident’s Darvocet. 
6. On April 7, 2007, at approximately 7:00 a.m., Spinaio counted the resident’s Darvocet pills again.  There were only 42 pills present.  Spinaio documented this, but provided no explanation regarding the 7 missing pills.

7. Spinaio had allowed the medication cart to be unlocked during her shift that night.  DeSmet policy required that controlled substances be secured in a locked cabinet.

8. DeSmet terminated Spinaio on April 9, 2007, for failure to follow its policies and procedures regarding controlled substances.

Conclusions of Law 


We have jurisdiction to hear the case.
  The Board has the burden of proving that Spinaio has committed an act for which the law allows discipline.
  The Board alleges that there is cause for discipline under § 335.066:
2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, 
permit or license required by sections 335.011 to 335.096 or any person who has failed to renew of has surrendered 
his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:

(1) Use or unlawful possession of any controlled substance, as defined in chapter 195, or alcoholic beverage to an extent that such use impairs a person’s ability to perform the work of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *

(12) Violation of any professional trust or confidence;

*   *   *

(14) Violation of the drug laws or rules and regulations of this state, any other state or the federal government[.]
Controlled Substances – Subdivisions (1) and (14)
The Board alleges that Spinaio took the missing Darvocet tablets for her personal consumption, but Spinaio denied this in her answer and during the Board’s investigation.  The Board did not prove this allegation.  We find no cause to discipline under § 335.066.1(1) or (14).
Professional Standards – Subdivision (5)


The Board alleges that Spinaio’s failure to secure the medication cart is also cause for discipline under § 335.066.2(5), which allows discipline for incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of a nurse.

Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.
  Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.
  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.
  Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  We follow the analysis of incompetency in Albanna v. State Bd. of Regis’n for the Healing Arts.
  Incompetency is a “state of being” showing that a professional is unable or unwilling to function properly in the profession.


We have found that Spinaio left the medication cart at DeSmet unlocked; however, we have no evidence regarding her intent.  We may infer the requisite mental state from the conduct of the licensee “in light of all surrounding circumstances.”
  As Spinaio denies that she took the Darvocet for her personal use, we infer that her action was not willful.  But it is obvious that it is critically important for a nurse to safeguard controlled substances.  We find her failure to lock the medication cart was grossly negligent.  Thus, she is subject to discipline pursuant to 
§ 335.066.2(5).  We see no evidence in the record, however, of fraud, dishonesty, or misrepresentation.  And we do not find incompetence from a single episode such as this one.

Professional Trust or Confidence – Subdivision (12)


Professional trust is reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.
  By failing to secure the medication cart at DeSmet, Spinaio breached the trust and confidence she owed her patients and her employer.  She is subject to discipline under § 355.066.2(12).
Summary


Spinaio is subject to discipline under § 335.066.2(5) and (12).


SO ORDERED on June 14, 2011.


________________________________



KAREN A. WINN


Commissioner
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