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FINDINGS OF FACT AND CONCLUSIONS OF LAW


Southwestern Bell Telephone Company (Bell) filed a complaint on August 16, 1997, challenging the Director of Revenue's July 16, 1997, final decision assessing it Missouri income tax and interest for 1992, 1993, and 1994.


This Commission convened a hearing on the complaint on May 15, 1998.  Juan D. Keller and Derek Rose, with Bryan Cave, represented Bell.  Senior Counsel Wood Miller represented the Director.  


After briefing, we requested additional information from the parties.  We ordered them to supplement the record with stipulations and/or affidavits, and we held three telephone conferences.  The Director filed the last document on July 23, 1999.  The Director moved to strike Bell’s submissions that are not in affidavit form.  However, the Director relied on those figures in 

submitting his own affidavit on June 18, 1999.  The Director also moved to strike Bell’s July 15, 1999, submission.  Bell moved to strike the Director’s affidavit.  

We cannot make findings of fact based on unsworn statements and on documents that are not authenticated.  Estep v. Atkinson, 886 S.W.2d 668, 674 (Mo. App., S.D. 1994); Brown v. Upjohn Co., 655 S.W.2d 758, 759 (Mo. App., E.D. 1983).  Therefore, we sustain the Director’s motion to strike Bell’s submissions dated April 28 and May 6, 1999, that are not supported by affidavits, except to the extent that the Director has relied on those submissions in his affidavit.  We do not strike the document that is authenticated by an affidavit and is attached to Bell’s submission dated April 28, 1999.  We deny the Director’s motion to strike Bell’s July 15, 1999, submission.  We deny Bell’s motion to strike the Director’s June 18, 1999, affidavit.  


As Bell has requested, we take official notice of the record in Southwestern Bell Telephone Co. v. Director of Revenue, No. 97-1066 RI, which involves some of the same issues as this case.  

Findings of Fact

1. Bell is a Missouri corporation. 

2. For tax years 1992, 1993, and 1994, Bell was included on the consolidated federal income tax returns of Southwestern Bell Corporation and Affiliates (SBC), but filed separate-company Missouri income tax returns.  During the tax years at issue, SBC paid federal income tax as follows:  


1992
$629,716,884


1993
$678,570,505


1994
$778,391,104

Closing Agreement for 1986 through 1988

3. On May 26, 1992, the Director and Bell entered into a closing agreement for tax years 1986 through 1988.  The Director and Bell agreed that Bell could elect the wire-mile method of apportionment, which is based on the proportion of the miles of telephone wire in this state to the miles of telephone wire in all states, for 1989 and all subsequent years.  The agreement further stated that the apportionment fraction would be multiplied by Bell's federal adjusted gross income, "subject to modifications found in Chapter 143, RSMo., to determine [Bell's] Missouri taxable income."  

4. The closing agreement further provided that:  

a.
Bell was entitled to refunds for 1986 through 1988 in the amounts of 


$1,785,000, $1,360,000, and $855,000, respectively; 

b.
These amounts would be allowed as a non-refundable credit to be used against 


Bell’s future corporate income tax liabilities; and

c.
Bell would be allowed interest on the overpayments as set forth in the 


agreement.

Eliminations

5. In preparing its federal consolidated returns, SBC made accounting adjustments – eliminations – that eliminated inter-company profits and losses.  If a company has a profit on an inter-company transaction, the elimination is a negative number because it eliminates the inter-company transaction for purposes of the consolidated return.  If the company has a loss on an inter-company transaction, the elimination is a positive number in order to eliminate the inter-company transaction for purposes of the consolidated return.      

6. The consolidated schedule used in preparing SBC’s 1993 and 1994 consolidated federal income tax returns has lines corresponding to the numbered lines on federal corporate income tax Form 1120, and has a column for each member of the group.  The total of the eliminations appears in a column at the end of the schedule.  

7. SBC and certain subsidiaries, including Bell, had an agreement as to the allocation of the consolidated federal tax liability among members of the group.  The agreement provided:  

Basic tax liability will be allocated to each affiliated member on the basis of their contribution to consolidated taxable income.  Contribution to consolidated taxable income is separate return taxable income adjusted for consolidating eliminations.  

Therefore, any tax generated on the “taxable income” reflected on the last line (line 30) of  the eliminations column on the consolidated schedule was allocated among the affiliates based on a federal tax sharing agreement that they entered into with the parent company. 

8. On the Affiliations Schedules Form 250 that SBC filed with its 1993 and 1994 consolidated federal income tax returns, the net eliminations for the affiliated group are reflected as an entry at the end of the listing.  

9. During 1992, the net eliminations for the affiliated group were -$1,912,679.  During 1993 and 1994, the net eliminations for the affiliated group were $3,975,551 and $1,213,808, respectively.   

10. SBC computed its federal consolidated taxable income by totaling the federal taxable income or loss of each separate company, adding or subtracting the eliminations, and subtracting certain consolidated return adjustments.  Therefore, the consolidated return adjustment for the eliminations was determined after computing separate-company federal taxable income or loss.  Separate-company losses offset separate-company profits. 

11. During the periods at issue, Bell’s separate-company federal taxable income, as reported on its separate-company Missouri return, was the same as the separate-company federal taxable income reported on its consolidated income and expense statement and pro forma separate-company federal return.

12. The eliminations for Bell and other SBC affiliates were as follows:  

1992


Bell
($1,955,605)


SBC
$217


SBC Asset Management
$5,546


Mast Advertising and Publishing
$37,163

1993


Bell
$762,625


SBC Asset Management
$12,044


Southwestern Bell Yellow Pages
$48,422


Southwestern Bell Telecom
$3,905,412


Metromedia Paging Services
($85,625)


Southwestern Bell Mobile Systems
($667,327)

1994


Bell
$682,914


SBC Asset Management
$17,563


Southwestern Bell Yellow Pages
($27,652)


Southwestern Bell Telecom
$286,969


Southwestern Bell Mobile Systems
$254,014

13. For 1992, SBC had a loss of $61,597,143.  SBC Asset Management had no gain or loss on a separate-company basis.  Mast Advertising and Publishing had a loss of $2,670,319.  

14. For 1993, the following SBC affiliates had separate-company gain or loss as follows:  


SBC Asset Management
$2,028,418


Southwestern Bell Yellow Pages
$320,539,013


Southwestern Bell Telecom
($21,076,220)


Metromedia Paging Services
$4,909,428


Southwestern Bell Mobile Systems
($191,763,718)

15. For 1994, the following SBC affiliates had separate-company gain or loss as follows:  


SBC Asset Management
($3,834,558)


Southwestern Bell Yellow Pages
$341,221,485


Southwestern Bell Telecom
($3,195,402)


Southwestern Bell Mobile Systems
$215,806,749

Income Tax Returns for 1992 through 1994

16. On its separate-company Missouri returns for 1992 through 1994, Bell elected the wire-mile method of apportionment.  

17. In calculating the 1992 consolidated federal income tax liability, SBC did not include in Bell’s separate-company federal taxable income the $109,061 in interest that it had received on the closing agreement for 1986 through 1988.  Bell claimed that the interest was interest on tax-exempt municipal bonds, and therefore could not be included in its federal taxable income.  Bell included the interest in the exempt interest on municipal bonds.  The IRS reviewed SBC’s 1992 consolidated federal return and did not adjust the treatment of the interest.  

18. On its 1992 Missouri income tax return, before adding its interest on municipal bonds to its income, Bell reduced its interest on municipal bonds by the amount of the $109,061 that it received in interest on the closing agreement.  Bell reported a $509,859 addition to income for municipal interest.  Respondent’s Ex. A, p. 92MR5.    

19. A company filing a separate-company Missouri return may deduct its share of the consolidated group’s federal income tax liability (FIT deduction).  The separate company determines its share by multiplying the consolidated federal income tax liability by a fraction, the numerator of which is the separate-company federal taxable income, and the denominator of which is the sum of the federal taxable incomes of the members of the consolidated group (the separate-company FIT fraction).  In computing the denominator of the fraction on its Missouri 

returns for 1992 through 1994, Bell added up the separate taxable incomes of the members that had a profit, but did not include the eliminations.  

20. On its Missouri income tax returns for 1992 through 1994, Bell took dividends deductions for the stock dividends that it received from Bell Communications Research, Inc. (BellCore), which was incorporated in Delaware but headquartered and located in New Jersey.  On Bell's pro forma separate-company federal returns, Bell limited its dividends deductions to 70 percent of the dividends, pursuant to federal law.  For purposes of its Missouri returns, Bell based its deductions on the remaining 30 percent of the dividends from BellCore because that 30 percent had been included in federal taxable income.   

21. For 1992, the Director’s Form MO-1120 had a line for the dividends deduction before apportionment of income.  Bell deducted 30 percent of its BellCore dividends on that line.  

22. The Director changed the Form MO-1120 for 1993 and 1994, moving the line for the dividends deduction below the line for apportioning income.   The form had instructions for computation of the deduction.  Bell took the dividends deductions for 1993 and 1994 on the designated line, and calculated the deduction by multiplying 30 percent of the BellCore dividends by the apportionment factor.   

23. The Director's Form MO-MS provides for calculation of the apportionment factor and Missouri income percentage for single-factor and three-factor taxpayers.  The income percentage is a percentage to be multiplied by Missouri taxable income from all sources in order to determine the Missouri taxable income.  If the taxpayer does not have non-business income under the three-factor method of apportionment, or non-Missouri source income under the single-factor method, which are allocated to the state of origin prior to apportionment, the income percentage is the same as the apportionment factor.  For a single-factor taxpayer, the numerator of the income 

percentage is the partial Missouri taxable income from all sources, minus non-Missouri source income, times the apportionment factor.  The partial Missouri taxable income from all sources is equal to the Missouri taxable income from all sources (Form MO-1120 line 11), plus the corporation's federal income tax, plus the corporation's federal net operating loss deduction.  The denominator of the income percentage is the partial Missouri taxable income from all sources.  

24. In determining its Missouri taxable income for the years at issue, Bell did not calculate the income percentage as provided on the Director's Form MO-MS.  Bell multiplied its Missouri taxable income from all sources by its apportionment factor rather than the income percentage.   

The Director's Audit

25. The Director conducted an audit of Bell for 1992 through 1994.  The auditor requested information as to the allocation of the eliminations among the members of the group, but Bell did not provide that information.  

26. The Director made the following adjustments pursuant to the audit:  

a. The Director increased Bell’s addition for municipal interest by the amount of the interest on the closing agreement, $109,061.  The Director thus increased the addition from $509,859 to $618,920.  

b. The Director disallowed the dividends deductions, but classified the dividends 



as non-Missouri source income.  

c. In computing the portion of the affiliated group’s federal income tax attributed 



to Bell, the Director multiplied the group’s federal income tax by a fraction 



(the separate-company FIT fraction), the numerator of which was Bell’s 

separate-company federal taxable income, and the denominator of which was the sum of the separate-company federal taxable incomes of the profit 

companies.  The Director included only the sum of the taxable incomes of the profit companies in the denominator.  In 1992, SBC’s eliminations were a negative number; thus, the Director did not include SBC’s eliminations in calculating the denominator of the fraction used to compute Bell’s share of the group’s federal income tax for 1992.  However, the Director rounded the separate-company fraction to five decimal places, resulting in a fraction of 81.223%.  The rounding increased the amount of Bell's federal income tax (FIT) deduction for 1992.  For 1993 and 1994, the Director included SBC’s net eliminations in the sum of the taxable incomes of the profit companies (the denominator of the fraction), thus reducing the percentage of the consolidated group’s income tax liability that was allocated to Bell and reducing the deduction.  The Director calculated the following denominators and separate-company FIT fractions:  


Year
Denominator
Fraction




1992
$2,103,488,728

81.223%




1993
$2,186,920,697

70.657%




1994
$2,463,143,817

69.687%

d. The Director calculated Bell's Missouri taxable income by multiplying its Missouri taxable income from all sources by the income percentage rather than the apportionment factor, and thus increased Bell's Missouri taxable income.

e. The Director’s numerical adjustments were as follows:  

1992


Per Return
Per Auditor
Federal taxable income
$
1,708,507,543
$
1,708,507,543

Dividends deduction
$
1,253,516
$
0

Partial Missouri tax-

  able income-all sources
$
1,726,393,173

$
1,737,492,614

Non-Missouri source 

  income
$
0

$
1,253,516

Federal income tax for

  Bell
$
511,472,218
$
511,474,945

Missouri taxable income-
$
1,214,920,955
$
1,226,017,669

  all sources

Apportionment factor

14.879%

14.879%

Income percentage

14.879%

14.868%

Missouri taxable income
$
180,768,089
$
182,284,307

Missouri income tax
$
9,038,404
$
9,114,215

1993


Per Return
Per Auditor

Federal taxable income
$
1,545,211,687
$
1,545,211,687

Dividends deduction
$
203,611
$
0

Partial Missouri tax-

  able income-all sources
$
1,532,322,259
$
1,532,322,259

Non-Missouri source

  income
$
0

$
1,364,227

Federal income tax for

  Bell
$
480,330,467
$
479,457,562

Missouri taxable income-
$
1,051,991,792
$
1,052,864,697

  all sources

Apportionment factor

14.925%

14.925%

Income percentage

14.925%

14.912%

Missouri taxable income
$
156,806,164
$
157,003,184

Missouri income tax
$
7,840,308
$
7,850,159

1994


Per Return
Per Auditor
Federal taxable income
$
1,716,494,977
$
1,716,494,977

Dividends deduction
$
186,163
$
0

Partial Missouri tax-

  able income-all sources
$
1,760,745,257
$
1,760,745,257

Non-Missouri source

  income
$
0

$
1,247,995

Federal income tax for

  Bell
$
271,353,037
$
271,218,704

Missouri taxable income-
$
1,489,392,220
$
1,489,526,553

  all sources

Apportionment factor

14.917%

14.917%

Income percentage

14.917%

14.906%

Missouri taxable income
$
221,986,474
$
222,028,828

Missouri income tax
$
13,874,155 
$
13,876,802

27. For 1992, Bell made a total of $9,239,690.98 in payments, but did not make all of the payments by the date the return was due.  Therefore, the auditor determined that Bell had underpaid tax as of the date the return was due and that interest of $128,848.98 was due on the underpayment.
  The auditor applied Bell’s payments to the accrued interest and to the tax, leaving a tax deficiency of $3,373.35, plus additions and further accrued interest on that deficiency.

28. For 1993, Bell had payments and credits of $7,847,366, but did not make all of the payments by the date the return was due.  Bell made $7,723,000 in payments by the date the return was due, and paid an additional $124,346 (Bell’s reported underpayment of $117,308 plus $7,038 in interest) on October 15, 1994, and $20 on January 21, 1995, after the return was due.  Therefore, the auditor determined that Bell had underpaid tax as of the date the return was due and that interest of $7,058.40 was due on the underpayment.  The auditor applied Bell’s payments 

to the accrued interest and to the tax, leaving a tax deficiency of $9,851.18, plus additions and further accrued interest on that deficiency.

29. For 1994, Bell had made payments and obtained credits totalling $13,874,155 by the time it filed its return.  The auditor therefore determined that Bell had a deficiency of $2,646.75.  In contrast to 1992 and 1993, all payments had been made by the due date of the return (Monday, April 17, 1995); thus, Bell had no interest accruing after the due date but before late payments were applied to its tax liability.  The auditor determined that interest accrued on the $2,646.75 deficiency from April 17, 1995, onward and that Bell was also liable for additions.

30. Pursuant to the audit, the Director issued notices of deficiency against Bell as follows, plus interest: 


Year
Tax
Additions

1992
$3,373.35
$168.66


1993
$9,851.18
$492.56


1994
$2,646.75
$132.34

31. On July 16, 1997, the Director issued a final decision for Bell's 1992, 1993, and 1994 tax years.  The Director upheld the assessments of tax and additional accrued interest, but abated the additions to tax. 

Conclusions of Law


This Commission has jurisdiction over appeals from the Director's final decisions.  Section 621.050.1.
  Bell has the burden of proof.  Section 621.050.2.  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or 

transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  


Section 143.431 provides:


1.  The Missouri taxable income of a corporation . . . shall be so much of its federal taxable income for the taxable year, with the modifications specified in subsections 2 and 3 of this section, as is derived from sources within Missouri as provided in section 143.451. . . .


2.  There shall be . . . subtracted the federal income tax deduction provided in section 143.171.  There shall be subtracted, to the extent included in federal taxable income, corporate dividends from sources within Missouri.


3.  *   *   *


(4) For each taxable year an affiliated group of corporations filing a federal consolidated income tax return does not file a Missouri consolidated income tax return, for purposes of computing the Missouri income tax, the federal taxable income of each member of the affiliated group shall be determined as if a separate federal income tax return had been filed by each such member.


Section 143.451.6 provides that a corporation that operates a telephone line or lines extending from this state to another state or states:  

shall include in its Missouri taxable income all income arising from all sources within this state.  Income shall include revenue from each telephonic or telegraphic service rendered wholly within this state; from each service rendered for which the only facilities of such corporation used are those in this state; and from each service rendered over the facilities of such corporation in this state and in other state or states, such proportion of such revenue as the mileage involved in this state shall bear to the total mileage involved over the lines of said company in all states. . . .

The parties do not dispute Bell's entitlement to use this method of apportionment, which the parties refer to as the "wire-mile" method. 

I.  Interest Income


Bell first argues that the Director has no authority to change its 1992 separate-company income by adding the interest on the closing agreement.  Bell claims that this interest was on an obligation of the State of Missouri; thus, Bell did not include the interest in its federal taxable income and did not add the interest to its income for Missouri tax purposes.  In Seltz v. Director of Revenue, 934 S.W.2d 293 (Mo. banc 1996), the court held that the taxpayer’s acquiescence to a particular federal tax treatment and his settlement by signing an IRS Form 4549, which detailed the adjustments to income, resulted in a determination of federal taxable income that was binding for purposes of computing the Missouri income tax.  Bell argues that the IRS “reviewed” SBC’s return and made no adjustment to the claimed “bond” income.  However, Bell presented no evidence as to the nature and extent of the IRS review.  In determining Bell’s separate-company Missouri income tax liability, we are not bound by any federal acceptance of the separate-company computation that Bell used in determining the consolidated federal tax liability.  See Buder v. Director of Revenue, 869 S.W.2d 752, 754 (Mo. banc 1994).    


26 U.S.C. section 103(a) provides:  “Except as provided in subsection (b), gross income does not include interest on any State or local bond.”  26 U.S.C. section 103c(1) defines “state or local bond” as “an obligation of a State or political subdivision thereof.”   Section 143.121.2(b) provides that for purposes of computing Missouri adjusted gross income, a taxpayer shall add back to his federal adjusted gross income:  

Interest on certain governmental obligations excluded from federal gross income by section 103 of the Internal Revenue Code.  The previous sentence shall not apply to interest on obligations of the state of Missouri or any of its political subdivisions or authorities[.] 


Bell argues that it is not required to add back the interest under section 143.121.2(b) because the State paid the interest on an obligation incurred under its borrowing power rather than 

its taxing power; thus, the obligation was a state bond.  Consolidated Edison Co. of New York, Inc. v. United States, 10 F.3d 68, 71 (2d Cir. 1993).  Bell asserts that it was assisting the State in financial difficulties by agreeing to receive its refund in the form of credits.  However, taxpayers may routinely opt to apply overpayments as credits against liabilities in future tax years, rather than receiving a refund.  Section 143.801.1.  In Consolidated Edison, 10 F.3d at 71, the company prepaid its property tax, and the City of New York agreed to discount the taxes in an amount approximating the prime interest rate.  The court stated that 26 U.S.C. section 103(a) provides an exemption for interest paid by a state or political subdivision on an obligation incurred under the political unit’s borrowing power.  Id.  The court concluded that even though the discounts were motivated by the City’s fiscal crisis, the City’s motivation did not transform an exercise of the taxing power into an exercise of the borrowing power; therefore, the interest was not exempt under 26 U.S.C. section 103(a).  Id. at 72.  Similarly, although the Director’s agreement to pay interest to Bell may have been unusual, Regulation 12 CSR 10-2.070(5), we conclude that the State’s decision to allow the refund as a credit against future taxes and to pay interest on that amount does not transform an exercise of the taxing power into an exercise of the borrowing power.  The interest that Bell received was interest on an overpayment of tax, which is sharply contrasted to the State’s payment of interest on an obligation incurred by borrowing.   


The interest income on the closing agreement was not a proper exclusion from federal gross income under 26 U.S.C. section 103(a).  Therefore, the interest should be included in Bell’s federal adjusted gross income for purposes of determining its Missouri income tax, even though Bell did not include the income for federal purposes.  Bell subtracted the interest from the amount of the municipal interest addition to income on its Missouri return.  The Director added the interest into the municipal interest income that is added back to income for Missouri purposes.  

Although the interest income should be included in federal adjusted gross income for purposes of the Missouri return, rather than added back with municipal interest income under section 143.121.2(b), the net effect is the same in that the income is increased.
II.  Dividends


Bell argues that the Director erroneously disallowed its dividends deduction.  Although the Director disallowed the deduction, the Director's final decision classified the dividends as non-Missouri source income.  


We agree that allocation as non-Missouri source income is the proper treatment of the dividends.  The wire-mile method of apportionment is essentially a single-factor method of apportionment.  It is definitely not the three-factor formula under the Multistate Tax Compact.  Section 32.200, art. IV.  Under Missouri's single-factor method of apportionment, non-Missouri source dividends may be allocated to the state of origin prior to apportionment and thus are not included within the apportionable income.
  Brown Group, Inc. v. Administrative Hearing Comm'n, 649 S.W.2d 874, 880 (Mo. banc 1983); Union Elec. Co. v. Coale, 146 S.W.2d 631, 635 (Mo. 1940); A. P. Green Fire Brick Co. v. State Tax Comm'n, 277 S.W.2d 544, 545 (Mo. 1955).  Bell received the dividends from BellCore, a corporation headquartered and located in New Jersey.  In the case of income derived from capital, the source of income is the place where the capital is employed.  Petition of Union Elec. Co., 161 S.W.2d 968, 970 (Mo. banc 1942).  Bell's dividends from BellCore are non-Missouri source income.  Union Elec. Co. v. Coale, 146 S.W.2d at 635; A. P. Green, 277 S.W.2d at 545.


Section 143.431.2 allows a dividends deduction for corporate dividends from sources within Missouri.  Under a single-factor method, Bell's dividends from BellCore are non-Missouri source income; thus, the deduction under section 143.431.2 does not apply.  


However, Bell does not dispute that the allocation of BellCore dividends applies only to 30 percent of the dividends, which were included in federal taxable income.  Because 70 percent of the dividends were already deducted in determining federal taxable income, that 70 percent does not further reduce Missouri taxable income.  As we have stated, the non-Missouri source dividends are allocated and should not be included within apportionable income.  Brown Group, 649 S.W.2d at 880.  Therefore, we allow allocation as non-Missouri source dividends for those dividends that Bell claimed as a deduction.  This has the same effect as a deduction.  We address the calculation infra.
   

III.  FIT Deduction


Section 143.171, RSMo 1986, provides for the FIT deduction.  A 1993 amendment, applicable to tax years beginning on or after September 1, 1993, limits the deduction to 50 percent of a corporation’s federal income tax liability. Section 143.431.2 provides that the deduction shall be taken in calculating the Missouri taxable income of a corporation. 

Section 143.431.2(4) requires that the federal taxable income of each member of an affiliated group be determined as if each member filed a separate federal income tax return.  Obviously, when the separate company computes its FIT deduction, a calculation is required 

because the separate company was included on the affiliated group’s consolidated federal income tax return; thus, the separate company did not have any federal income tax on its own.  

In Mid-America Television Co. v. State Tax Comm’n of Missouri, 652 S.W.2d 674, 682 (Mo. banc 1983), the court held that the separate company computes its FIT deduction by taking a proportion of the federal income tax that the affiliated group actually paid, as opposed to calculating what federal income tax the separate company would have actually paid if it had filed a separate-company federal return.  In that case, the members of the group had an agreement to pay to the parent company the amounts of tax that the members would have paid on a separate-company basis, and the parent company reimbursed the loss companies in the group, recognizing the tax savings brought to the group by the separate-company losses.  Id. at 676.  The court stated that section 143.431.2 “does not allow a deduction for hypothetical taxes or inter-company payments.”  Id. at 678.  The court expressly reserved ruling on the question of how to compute the proportion of tax attributed to the separate company, as that issue was not presented to the court.  Id. at 682.  As in Mid-America Television, we must base the FIT deduction on a proportion of the consolidated liability rather than on the inter-company agreement.   

After the court’s decision in Mid-America Television, the Director promulgated Regulation 12 CSR 10-2.090(1).  Paragraph (A) performs the calculation at issue in Mid-America Television – determining the separate company’s share of the affiliated group’s federal income tax.  Paragraph (A) is consistent with the method that the Director used in Mid-America Television, 652 S.W.2d at 682.  Paragraph (B) determines the extent to which the deduction applies to Missouri.  The regulation provides:  


(1) For each taxable year an affiliated group of corporations filing a federal consolidated income tax return does not file a Missouri consolidated income tax return, the federal income tax deduction of a member of the affiliated group shall be determined by applying the formula set forth as follows:  


(A) The group’s consolidated federal income tax liability under Chapter 1 of the Internal Revenue Code (IRC) for the same taxable year for which the Missouri return is being filed . . . shall be multiplied by a fraction, the numerator of which shall be the federal taxable income of the member in question and the denominator of which shall be the sum of the federal taxable income of each member of the consolidated group; and 


(B) The product computed in subsection (1)(A) shall be multiplied by a fraction, the numerator of which shall be the taxpayer’s Missouri taxable income (excluding any federal income tax deduction) from Missouri sources and the denominator of which shall be the Missouri taxable income (excluding any federal income tax deduction) as though the taxpayer had derived all of its income from sources within Missouri.  

A.  Bell’s Share of Consolidated Federal Income Tax

1.  Denominator is Sum of Separate-Company

Taxable Incomes of Profit Companies

The parties agree that Regulation 12 CSR 10-2.090(1)(A) requires Bell to compute the sum of the separate-company taxable incomes of the profit companies in order to determine the denominator of the fraction used to determine its share of the consolidated group’s federal income tax (the separate-company FIT fraction).  This contrasts with the calculation of federal consolidated taxable income, where losses of the loss companies are offset against the profits of the profit companies. 

2.  Eliminations of Affiliated Group

For 1993 and 1994, the auditor included the affiliated group’s net eliminations in the denominator of the separate-company FIT fraction because SBC had net losses on inter-company transactions, and the eliminations were thus positive.  The auditor in effect treated the affiliated 

group's net eliminations as a separate company, which had a profit in those years because the eliminations were a positive number.  At the time of the audit, the auditor did not have a breakdown of the eliminations attributable to the separate companies.  Therefore, the auditor included the net eliminations of the affiliated group in the denominator for 1993 and 1994. 

The parties raised no issue as to the auditor’s adjustment to the amount of the consolidated group’s federal income tax attributed to Bell for 1992.  The auditor did not add the eliminations to the denominator of the separate-company FIT fraction for 1992 because the affiliated group’s net eliminations were a negative number (meaning that SBC had net gains on inter-company transactions), and the auditor included only profit companies in the denominator.  However, the auditor recomputed the separate-company FIT fraction and increased the amount of the FIT deduction. 

The parties dispute whether the eliminations should have been included in the denominator of the fraction for 1993 and 1994.  Bell argues that SBC’s net eliminations should not be included in the sum of the taxable incomes of the profit companies because the eliminations are an accounting convention rather than a separate member of the group, and the positive numbers on the eliminations reflect net losses on inter-company transactions.  

SEIDLER & CARMICHAEL, ACCOUNTANT’S HANDBOOK 30-60 (6th ed. 1981), states:  

Since the purpose of consolidated [returns] is to represent the activities of a group of affiliates as one economic entity, all inter-company transactions must be eliminated.  The remaining transactions will then be only those activities with parties outside the affiliated group.  

We agree that the group’s net eliminations should not be added to or subtracted from the denominator of the separate-company FIT fraction, which is the sum of the separate-company federal taxable incomes of the profit companies.  The positive number on the eliminations for 

1993 and 1994 represents net loss, rather than net income, on inter-company transactions.  The eliminations are an accounting adjustment for purposes of the consolidated return.  There is no justification for adding the group’s net eliminations to or subtracting them from the sum of the taxable incomes of the profit companies.  The eliminations are relevant only to the extent that they may reflect upon the separate-company federal taxable income of the profit companies.  If the auditor had the information available, he apparently would have taken into account the eliminations attributable to the separate companies in computing the separate-company FIT fraction, but because Bell did not provide the information, he added the affiliated group’s net eliminations to the denominator if they were positive.  Having the advantage of receiving information as to the amounts of the eliminations attributable to the separate companies, we may examine their effect, if any, on Bell’s liability.  

3.  Effect of Eliminations Attributable to Separate Companies

on Separate-Company Federal Taxable Income

After the briefing of this case, we requested additional information to determine what gains and losses on inter-company transactions, which were eliminated for purposes of the consolidated return, should be attributed to the separate companies.  Bell had not provided information regarding the allocation of the eliminations among members of the affiliated group, even though the auditor had requested such information.  Our primary concern was that the income from inter-company transactions may be eliminated on a consolidated basis and escape taxation on a separate-return basis in Missouri.  Any income that was eliminated for purposes of a consolidated return should be reflected as income on a separate-company basis.  We were also concerned with the question of whether the eliminations attributable to separate companies have an impact on the FIT deduction.  Upon request, we received information regarding the attribution of the eliminations to the members of the affiliated group.   

The eliminations attributed to Bell as a separate company were -$1,955,605 for 1992, indicating a net gain of $1,955,605 on inter-company transactions. The eliminations attributed to Bell as a separate company were $762,625 for 1993 and $682,914 for 1994, indicating net losses on inter-company transactions for those years.  As far as we can discern from the record presented to us, Bell’s gains or losses on inter-company transactions were considered in determining its separate-company federal taxable income for each year.  The federal taxable income stated on Bell’s separate-company Missouri return and pro forma federal return are consistent with Bell’s separate-company income shown on the consolidated group’s income and expense statement, determined before elimination of inter-company transactions for purposes of the consolidated federal return.
  Therefore, we have made no adjustment to Bell’s federal taxable income as the starting point for determining the Missouri taxable income.  Section 143.431.1.  

In his latest filing, the Director argues that an adjustment to the separate-company incomes is necessary for purposes of computing the numerator and denominator of the separate-company FIT fraction.  The Director has consistently argued that because the eliminations change the amount of consolidated federal taxable income, and thus the consolidated group’s federal income tax, the eliminations must be considered in computing the separate-company FIT fraction. For purposes of computing the separate-company FIT fraction, the Director’s revised figures, as set forth in the post-briefing affidavit dated June 18, 1999, add to separate-company taxable income the positive eliminations amounts attributable to the separate companies, and subtract from separate-company taxable income the negative eliminations amounts attributable to the 

separate companies.  The Director argues that this treatment is consistent with the adjustment made on the consolidated return in determining consolidated federal taxable income. 

Bell argues that because the eliminations are consolidated return adjustments, eliminations are not considered in determining separate-company federal taxable income under the regulation.  Therefore, Bell argues that the separate-company FIT fraction must be computed as Bell’s separate-company federal taxable income over the sum of the federal taxable incomes of the profit companies, without any adjustments for the eliminations.   

We agree with Bell’s position.  Regulation 12 CSR 10-2.090(1)(A) provides that the consolidated group’s federal income tax liability shall be multiplied by the separate-company FIT fraction.  SBC computed its consolidated federal taxable income by taking into account the separate-company federal taxable income of its members, 26 C.F.R. 1.1502-11(a), and then adding or subtracting the eliminations.  (Finding 10.)  Therefore, the eliminations have already been taken into account in determining the group’s federal income tax, which is the starting point for our calculation under Regulation 12 CSR 10-2.090(1)(A).    

Regulation 12 CSR 10-2.090(1)(A) specifically instructs that the numerator of the separate-company FIT fraction shall be the federal taxable income of the member in question, and that the denominator shall be the sum of the federal taxable income of each member.  Section 143.431.3(4) provides that for purposes of computing the Missouri income tax on a separate-company return, the federal taxable income of each member of the affiliated group shall be determined as if each member had filed a separate federal income tax return.  SBC computed the separate-company federal taxable incomes of its members prior to the consolidated return’s elimination of the inter-company transactions.  As stated in SEIDLER & CARMICHAEL, ACCOUNTANT’S HANDBOOK 30-60 (6th ed. 1981): 

It should be stressed that the elimination entries are made solely for consolidation purposes, and are therefore worksheet entries that do not appear on the individual books of the affiliates.    

The separate-company federal taxable incomes may include gain from inter-company transactions, or may have been reduced by the loss on inter-company transactions.  Regulation 26 C.F.R. 1.1502-12(a).  However, the eliminations of the gain or loss from inter-company transactions are taken in the computation of the consolidated federal taxable income, after the separate-company taxable incomes have been totaled.  (Finding 10.)  

The eliminations do not figure into the calculation of separate-company federal taxable income, and therefore should not be used in either the numerator or the denominator of the separate-company FIT fraction.  We conclude that for purposes of the separate-company FIT fraction, the separate-company federal taxable incomes are computed as if the companies had filed separate federal returns, and thus without taking into account the amount of the consolidated group’s eliminations that may be attributable to the separate companies. 

4.  Computations of Bell’s Share of Consolidated Federal Income Tax

For 1992, the auditor did not add the group’s net eliminations to the denominator of the separate-company FIT fraction because that number was negative, and the auditor included only profit companies in the denominator.  However, the auditor rounded the separate-company FIT fraction to five decimal places, which actually increased the amount of the group’s federal income tax attributed to Bell by $2,727.  Bell does not object to the rounding, which increases the amount of its FIT deduction.  We accept the auditor’s methodology in rounding the separate-company FIT fraction to five decimal places.  Therefore, we use the auditor’s amount, $511,474,945, for Bell’s share of the consolidated federal income tax for 1992.  

For 1993 and 1994, we start with the denominator as computed by the auditor, but take out the group’s net eliminations, which should not have been included in the denominator.  For 1993, the denominator is $2,186,920,697 – $3,975,551 = $2,182,945,146.  Taking Bell’s separate-company federal taxable income ($1,545,211,687) as the numerator, and dividing by the denominator and rounding to five decimal places, we compute a separate-company FIT fraction of .70786 for 1993.  Then we multiply by the consolidated group’s federal income tax liability, $678,570,505 (Finding 2), to arrive at $480,332,918 as Bell’s share of the group’s federal income tax.  

Performing the same type of computation for 1994, the denominator is $2,463,143,817 – $1,213,808 = $2,461,930,009.  Taking Bell’s separate-company federal taxable income ($1,716,494,977) as the numerator, and dividing by the denominator and rounding to five decimal places, we compute a separate-company FIT fraction of .69722 for 1994.  Then we multiply by the consolidated group’s federal income tax liability, $778,391,104 (Finding 2), to arrive at $542,709,846 as Bell’s share of the group’s federal income tax.  However, for tax years beginning on or after September 1, 1993, section 143.171, RSMo 1994, limits the deduction to 50 percent of a corporation’s federal income tax liability.  Therefore, Bell’s share of the group’s federal income tax is limited to 50 percent of $542,709,846, or $271,354,923.  These figures for Bell’s share of the group’s federal income tax for 1993 and 1994 are more than Bell reported because of the rounding to five decimal places.     

B.  Extent Applicable to Missouri

Having determined the portion of the consolidated group’s federal income tax attributable to Bell for purposes of Bell’s FIT deduction on its separate-company Missouri return, we must 

next determine the extent to which Bell’s FIT deduction is applicable to Missouri.  Section 143.451.8 provides:  


If a corporation derives only part of its income from sources within Missouri, its Missouri taxable income shall only reflect the effect of the following listed deductions to the extent applicable to Missouri.  The deductions are:  (a) its deduction for federal income taxes pursuant to section 143.171, and (b) the effect on Missouri taxable income of the deduction for net operating loss allowed by Section 172 of the Internal Revenue Code.  The extent applicable to Missouri shall be determined by multiplying the amount that would otherwise affect Missouri taxable income by the ratio for the year of the Missouri taxable income of the corporation for the year divided by the Missouri taxable income for the year as though the corporation had derived all of its income from sources within Missouri.  For the purpose of the preceding sentence, Missouri taxable income shall not reflect the listed deductions.  

(Emphasis added).  See also Regulation 12 CSR 10-2.090(1)(B).  


The parties dispute the calculation of the extent to which Bell's FIT deduction is "applicable to Missouri" under section 143.451.8.  Bell argues that the Director's interpretation improperly includes its dividends in the denominator of the fraction used to arrive at the extent to which the FIT deduction is "applicable to Missouri."  We will refer to this fraction as the Missouri-source FIT fraction. 


Section 143.431.2 provides for the deduction of corporate dividends from sources within Missouri, to the extent included in federal taxable income, in determining Missouri taxable income.  Bell argues that for purposes of the denominator of the Missouri-source FIT fraction under section 143.451.8, it must calculate its Missouri taxable income as if all of its income is from sources in Missouri.  Therefore, Bell argues that for purposes of this computation, it must treat its dividends from BellCore as if they were from Missouri, and it would thus deduct the 

dividends from BellCore as Missouri source dividends in determining Missouri taxable income in the denominator of the fraction.


The Director argues that section 143.451.8 must be applied according to the intent of the statute.  The denominator of the Missouri-source FIT fraction is “the Missouri taxable income for the year as though the corporation had derived all of its income from sources within Missouri.”  The Director argues that the purpose of section 143.451.8 is to allow the FIT deduction only to the extent that the federal income tax is attributable to income taxed by Missouri.  The Director argues that Bell seeks a deduction for all of its federal income tax even though a portion of the federal income tax arises from dividend income that has been allocated as being from non-Missouri sources and therefore is not subject to Missouri income tax.  Therefore, the Director argues that the dividends should be included, rather than subtracted, in the denominator of the Missouri-source FIT fraction.


We agree with the Director.  The dividends that are subtracted as non-Missouri source income were included in Bell’s separate-company federal taxable income and would thus be subject to federal income tax on a separate-company basis.
  However, that dividend income is allocated and is not taxed in Missouri.  The purpose of section 143.451.8, in limiting the FIT deduction “to the extent applicable to Missouri,” is to allow the FIT deduction only to the extent that the income on which the federal tax was based is also taxed in Missouri.


Therefore, the non-Missouri source dividends must be included in the denominator of the Missouri-source FIT fraction.  This method carries out the intent of the statute because Bell does 

not receive a deduction for the FIT on the amount of the dividends that are not taxable in Missouri.


We illustrate this principle using figures from 1992.  The dividend income as a percentage of Bell’s partial Missouri taxable income from all sources is $1,253,516/$1,737,492,614 = .00072145112.  Therefore, the FIT attributable to the dividends is .00072145112 times the FIT, which is $511,474,945, resulting in a product of $369,004.  Because the dividends are subtracted as non-Missouri source income in calculating the Missouri taxable income, and thus are not taxable in Missouri, Bell should not receive a deduction for the federal income tax paid on the dividends.  Therefore, we subtract from the FIT the amount of FIT attributable to the dividends:  $511,474,945 - $369,004 = $511,105,941.  Then, to determine the FIT applicable to Missouri, we multiply by the apportionment factor (.14879).  $511,105,941 x .14879 = $76,047,453, the amount of the FIT applicable to Missouri, and thus the FIT deduction for 1992.


The Director’s method reaches the same result.  The numerator of the Missouri-source FIT fraction is the Missouri taxable income without reflecting the FIT deduction.  The non-Missouri source dividends are allocated (subtracted) prior to apportionment.  Therefore, the numerator of the Missouri-source FIT fraction is determined by subtracting the dividends from partial Missouri taxable income from all sources and multiplying by the apportionment factor.


The denominator of the Missouri-source FIT fraction is the Missouri taxable income as though the corporation had derived all of its income from sources within Missouri, and without reflecting the FIT deduction.  The Director uses the partial Missouri taxable income from all sources as the denominator; thus, the dividends are not subtracted out of the denominator.  The Director uses partial Missouri taxable income from all sources as the denominator because that is the income before apportionment and before deduction of the FIT.


We demonstrate the calculation of the Missouri-source FIT fraction according to the Director’s method, using figures for 1992.  The dividends are non-Missouri source and are therefore subtracted in the numerator of the Missouri-source FIT fraction before apportionment:  $1,737,492,614 – $1,253,516 = $1,736,239,098.  The numerator of the fraction is therefore $1,736,239,098 x .14879.  The denominator is the partial Missouri taxable income from all sources; thus, the dividends are not subtracted in the denominator.  According to the Director’s method, the Missouri-source FIT fraction should be [($1,737,492,614 – $1,253,516) x .14879]/$1,737,492,614 = .148682655.  Multiplying this fraction by the FIT, $511,474,945, results in an FIT deduction of $76,047,453, just as we have computed above. Therefore, the Director’s method does not allow a deduction for the FIT attributable to the non-Missouri source dividends, which are not taxed in Missouri.


In construing statutes, the goal is to effectuate the intent of the legislature.  Union Electric Co. v. Director of Revenue, 799 S.W.2d 78, 79 (Mo. banc 1990).  The denominator of the fraction in section 143.451.8 is “the Missouri taxable income for the year as though the corporation had derived all of its income from sources within Missouri.”  Bell argues that this language should be interpreted as a line-by-line computation of Missouri taxable income, treating each item as though it were from Missouri sources.  This would result in the non-Missouri source dividends being deemed as from Missouri sources for purposes of the denominator, and the dividends would be deducted because section 143.431.2 allows a deduction for Missouri-source dividends.  The Director’s method suggests interpreting “Missouri taxable income for the year as though the corporation had derived all of its income from sources within Missouri” as the income prior to the allocation and apportionment.  This determination would begin with the actual 

Missouri taxable income and go back two steps, examining what the income was prior to apportionment and prior to the allocation of non-Missouri source income.  Under this method, the dividends are not subtracted in the denominator.  For 1992, this figure would be $1,737,492,614, whereas Bell would subtract the dividends and use $1,736,239,098.


The Director’s method effectuates the intent of the legislature in enacting the statute.  The FIT deduction is “to the extent applicable to Missouri.”  In other words, the taxpayer should not get a deduction on its Missouri income tax for the FIT on income that was not taxed in Missouri.  Deductions are a matter of legislative grace and are allowable only to the extent authorized by statute.  Brown Group, Inc. v. Administrative Hearing Comm’n, 649 S.W.2d 874, 877 (Mo. banc 1983).  In order to carry out the intent of the legislature, we construe “Missouri taxable income for the year as though the corporation had derived all of its income from sources within Missouri” as the income prior to allocation and apportionment.  This interpretation does not require a deduction for dividends that are treated as though they were from Missouri.  Therefore, we use the Missouri-source FIT fraction according to the Director’s interpretation.


The Missouri-source FIT fraction for 1992 is 14.868% (rounded to three decimal places); thus, this fraction is not the same as the apportionment factor, 14.879%.  If we used Bell's method, the Missouri-source FIT fraction would be ($1,736,239,098 x .14879)/$1,736,239,098, which is the same as the apportionment factor, .14879.  Because the Missouri-source FIT fraction and the apportionment factor are not identical under the appropriate method, we must first apportion the income with the apportionment factor, and then the FIT must be calculated with the Missouri-source FIT fraction and subtracted from the apportioned income.  As the Director argues, this is the proper method of apportioning the income pursuant to section 143.451.6 and of deducting only the FIT to the extent applicable to Missouri pursuant to section 143.451.8.

IV.  Income Percentage

Bell further argues that the Director has erred in using the Missouri income percentage rather than an apportionment factor on the Director's income tax forms.  To compute the Missouri taxable income, the Director's forms multiply the partial Missouri taxable income from all sources, after the unapportioned FIT deduction has been taken, times the income percentage.


The Director’s forms combine the calculation of the apportionment of income and the “apportionment” of the FIT deduction (applying section 143.451.8) into one step by subtracting the corporation’s FIT from unapportioned income and multiplying by the income percentage.  The following equations demonstrate that the forms provide for the proper computation of Missouri taxable income applying the method we have discussed above.  Income should be apportioned before deducting the FIT, and then the FIT applicable to Missouri – as provided in section 143.451.8 – should be deducted.


For purposes of the equations, we use the following key:


I =
Partial Missouri Taxable Income from all sources (unapportioned income 



before the FIT deduction and before allocation of non-Missouri source 



income)


D =
Dividends (non-Missouri source income)


A =
Apportionment factor


F =
FIT attributed to Bell, before applying section 143.451.8


As the Director argues, Missouri taxable income is:

[(I – D) x A] – [F x {((I-D) x A) / I}]

The dividends are allocated as non-Missouri source and are therefore subtracted from income prior to apportionment.


[(I-D) x A] / I] is the income percentage on the Director’s forms.  According to the forms, Missouri taxable income would be calculated as:

(I – F) x [((I – D) x A) / I]


This is equivalent to:

[I x {((I – D) x A) / I}] – [F x {((I – D) x A) / I}]

In the first component of this equation, the first “I” and the “I” in the denominator of the fraction cancel out, leaving:

[(I – D) x A] – [F x {((I-D) x A) / I}]

This is the same as the equation above, expressing the Director’s argument.  We have accepted the Director’s argument and interpretation of section 143.451.8.


Numerical examples using 1992 figures also demonstrate that the Director’s forms are consistent with the proper construction of the statutes as we have interpreted them.  According to the Director’s interpretation of the statutes, income should be apportioned, and then the FIT, to the extent applicable to Missouri as we have calculated under section 143.451.8, should be deducted.  Because the dividends are allocated as non-Missouri source, they are deducted from income before apportionment.  Therefore, $1,737,492,614 - $1,253,516 is the income after the allocation of dividends.  Multiplying by the apportionment factor yields a product of $258,335,015, the apportioned income.  If we subtract the FIT applicable to Missouri, $76,047,453, the resulting Missouri taxable income is $182,287,562.


The Missouri-source FIT fraction that we have computed according to the Director’s interpretation is .148682655.  This is the same as the income percentage.  To compute Missouri taxable income, the Director’s forms subtract Bell’s entire FIT from Bell’s partial Missouri 

taxable income from all sources, and multiply by the apportionment factor.  According to this method, the Missouri taxable income is ($1,737,492,614 – $511,474,945) x .148682655 = $182,287,562, which is the same as we have computed above.


Therefore, we conclude that the Director’s use of the income percentage is a correct application of the statute.

V.  Constitutional Arguments


Bell raises a number of constitutional arguments.  Bell argues that the Director's adjustments discussed in this decision cause a single-factor corporation receiving dividends from non-Missouri sources to have a greater Missouri income tax liability than a similarly situated corporation, with the same income, receiving dividends from Missouri sources.  Bell argues that this result violates the Interstate Commerce Clause, U.S. Const. art I, section 8; the Due Process and Equal Protection Clauses of U.S. Const. amend. V and XIV; the Equal Rights and Opportunities Clause of Mo. Const. art. I, section 2; the Uniformity Clause of Mo. Const. art. X, section 3; and Mo. Const. art. X, section 4.  


This Commission does not have jurisdiction to consider constitutional challenges to a statute.  Williams Cos., Inc. v. Director of Revenue, 799 S.W.2d 602, 604 (Mo. banc 1990).  We must apply the statutes as written.  Bridge Data Co. v. Director of Revenue, 794 S.W.2d 204, 207 (Mo. banc 1990).  Therefore, we do not rule on Bell’s constitutional challenges.  

VI.  Calculation

A.  Tax

The Director notes that the computation in his brief differs somewhat from the auditor’s computation due to rounding in the auditor’s calculation.  The auditor rounded the income 

percentage to three decimal places.  We find no error in rounding the income percentage to three decimal places, which is consistent with the three decimal places allowed for the apportionment factor on the Director’s forms.

1.  1992

The numerator of the income percentage is the partial Missouri taxable income from all sources, minus the non-Missouri source dividends, and then multiplied by the apportionment factor.  The denominator is the Missouri taxable income from all sources.  For 1992, the income percentage is [($1,737,492,614 – $1,253,516) x .14879] / $1,737,492,614 = 14.868%.  Subtracting Bell’s FIT from the partial Missouri taxable income from all sources and then multiplying by the income percentage results in the Missouri taxable income:  ($1,737,492,614 – $511,474,945) x .14868 = $182,284,307, which is the Missouri taxable income as determined by the auditor.  


For 1992, the tax rate is 5 percent.  Section 143.071.1.  Therefore, Bell’s 1992 Missouri tax is $9,114,215, as the auditor determined.  

2.  1993

For 1993, the income percentage is [($1,532,322,259 – $1,364,227) x .14925] / $1,532,322,259 = 14.912%.  Subtracting Bell’s FIT from the partial Missouri taxable income from all sources and then multiplying by the income percentage results in the Missouri taxable income:  ($1,532,322,259 – $480,332,918) x .14912 = $156,872,651.


For 1993, the tax rate is 5 percent.  Section 143.071.1.  Therefore, Bell’s 1993 Missouri income tax is $7,843,633.

3.  1994

For 1994, the income percentage is [($1,760,745,257 – $1,247,995) x .14917] / $1,760,745,257 = 14.906%.  Subtracting Bell’s FIT from the partial Missouri taxable income from all sources and then multiplying by the income percentage results in the Missouri taxable income:  ($1,760,745,257 – $271,354,923) x .14906 = $222,008,523.  


For 1994, the tax rate is 6.25 percent.  Section 143.071.2.  Therefore, Bell’s 1994 Missouri income tax is $13,875,533.

B.  Interest and Application of Payments

Interest applies to unpaid tax deficiencies as a matter of law.  Section 143.731.1.  

Bell does not dispute the Director’s method of applying payments and credits to accrued interest and tax, resulting in a tax deficiency.  Therefore, we conclude that Bell is liable for a Missouri income tax of $3,373.35 for 1992 as the Director assessed, plus further accrued interest on the deficiency.  

For 1993, Bell had payments and credits of $7,723,000 up to the date of filing the return. Bell’s 1993 Missouri income tax is $7,843,633.  Therefore, Bell’s deficiency was $120,633 at the time the return was due, whereas Bell reported a deficiency of $117,308 and paid interest of $7,038 on that amount.  Bell made an additional payment of $124,346 on October 15, 1994, and $20 on January 21, 1995.  Interest accrued on the $120,633 deficiency from April 15, 1994 through October 15, 1994.  Bell’s $124,346 payment should be applied first to the interest and then to the deficiency.  Interest would then accrue on any remaining deficiency.  Bell must be given credit for the additional $20 paid on January 21, 1995, and interest would accrue on any remaining deficiency.  It appears that Bell has some balance due for 1993.  The Director may perform the interest calculations and determine the final amount due or to be refunded.   

For 1994, Bell had made its payments and obtained credits totaling $13,874,155 by the time it filed its return.  Bell’s 1994 Missouri income tax is $13,875,533.  Therefore, Bell is liable for a deficiency of $1,378 for 1994, plus further interest on the deficiency.  

The Director’s final decision abated the additions; therefore, there is no assessment of additions before us.

Summary 


For 1992, Bell is liable for a deficiency of $3,373 in Missouri income tax, plus interest on that amount.  


Bell’s 1993 Missouri income tax is $7,843,633.  For 1993, Bell had payments and credits of $7,723,000 up to the date of filing the return. Therefore, Bell’s deficiency was $120,633 at the time the return was due.  Bell made an additional payment of $124,346 on October 15, 1994, and $20 on January 21, 1995.  Interest accrued on the $120,633 deficiency from April 15, 1994 through October 15, 1994.  Bell’s $124,346 payment should be applied first to the interest and then to the deficiency.  Interest would then accrue on any remaining deficiency.  Bell must be given credit for the additional $20 paid on January 21, 1995, and interest would accrue on any remaining deficiency.  It appears that Bell has some balance due for 1993.  The Director may perform the interest calculations and determine the final amount due or to be refunded.   


For 1994, Bell is liable for a deficiency of $1,378 in Missouri income tax, plus interest on that amount.  


SO ORDERED on October ____, 1999.

________________________________

SHARON M. BUSCH 

Commissioner

�Respondent’s Exhibit A reflects two different pages for Section E for the 1993 year.  We use the corrected version, which is dated October 2, 1996.  


�The auditor’s report shows $1,737,383,553, contrary to what was reported on the return.  


�Although Respondent’s Exhibit A, 1992 Section B, lists this amount as “interest and additions,” 1992 Section K shows that this amount is interest only.





�Statutory references, unless otherwise noted, are to the 1994 Revised Statutes of Missouri.  


�Under the three-factor method of apportionment, dividends that are non-business income are allocated to the state of the taxpayer’s commercial domicile.  Section 32.200, art. IV, sections 4 and 7.  Because the wire-mile method is essentially a single-factor method of apportionment, the distinction between business and non-business income is not relevant.


�We find nothing in this decision inconsistent with Dow Chemical Co. v. Director of Revenue, 787 S.W.2d 276 (Mo. banc 1990) (Dow I), and Dow Chemical Co. v. Director of Revenue, 834 S.W.2d 742 (Mo. banc 1992) (Dow II), which involved computation of dividends deductions under the multistate three-factor formula, section 32.200, art. IV.  Dow II, 834 S.W.2d at 748, directs that the dividends deduction be taken by subtracting apportioned dividends from apportioned unitary business income.  However, both Dow decisions recognize that under the three-factor formula, non-business income is first allocated, and is not subject to apportionment.  Dow I, 787 S.W.2d at 286; Dow II, 834 S.W.2d at 746.


�This is in marked contrast to the record in Southwestern Bell Telephone Co. v. Director of Revenue, 


No. 97-1066 RI (Mo. Admin. Hearing Comm’n Aug. 2, 1999), where the federal taxable income reported on Bell’s separate-company Missouri returns was millions of dollars less than the income stated on its pro forma separate-company federal returns for each of three years, and the adjustments appeared to be eliminations of inter-company transactions.  


�We recognize that Bell was included on its parent company’s consolidated federal income tax return; thus, it did not actually pay federal income tax on a separate-company basis.  However, because Bell filed a separate-company Missouri return, Bell must determine what its federal taxable income and federal income tax would have been on a separate-company basis.


�We note that the income percentage is the same as the apportionment factor unless the taxpayer has non-business income or non-Missouri source income.
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