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FINDINGS OF FACT AND CONCLUSIONS OF LAW


On May 26, 1998, Southwest Technologies, Inc. (Southwest) filed a petition seeking this Commission’s determination on its use tax protest.  Southwest argues that it is not liable for Missouri use tax and interest on raw materials used to manufacture medical samples.  This Commission convened a hearing on the petition on May 13, 1999.  Ralph E. Pratt represented Southwest.  Associate Counsel James Spradlin and Senior Counsel Harry Williams represented the Director.  


The parties filed written arguments.  The matter became ready for our decision on September 27, 1999, when the last written argument was filed.

Findings of Fact

1. Southwest manufactures non-prescription medical devices at its plant in North Kansas City, Missouri, including wound dressings, wheelchair cushions, hot/cold therapy items, and other padding materials.

2. Southwest purchases the raw materials for its products under a claim of exemption from Missouri sales and use tax.

3. Southwest sells its products to wholesalers and medical supply dealers who, in turn, resell the products to doctors and health care providers.  Southwest does not sell its products at retail. 

4. Southwest markets its products primarily through trade shows and trade journals.

5. If a health care professional requests a free sample from Southwest after seeing the product at a trade show or reading about it in a trade journal, then Southwest requests that the health care professional provide feedback concerning the product.  

6. Southwest provides samples from its regular inventory of products.  

7. Southwest either sends an evaluation form with the sample or sends a follow-up letter with an evaluation form.  Southwest employees also place a phone call to health care professionals after a sample is sent to explain the advantages of the product and to get feedback.  If a person subsequently requests additional samples, the Southwest employee refers that person to the appropriate dealer or wholesaler in order to purchase the product.

8. Southwest does not randomly send out samples.  Southwest sometimes sends samples upon request to its dealers and distributors for their salespeople to show the product to potential buyers.  

9. Not every sample that is sent out results in a sale.  The majority of Southwest’s customers have received a free sample at some time.

10. Southwest calculates the cost of producing samples, including direct costs and overhead costs, and factors those costs into the price of its products. 

11. The Department of Revenue audited Southwest’s business and assessed use tax based on the cost of the raw materials contained in the samples.  The Department assessed use 

tax in the amount of $1,333.30 for the period of October 1, 1994 through December 31, 1994, and $479.23 for the period of April 1, 1995 through June 30, 1995, plus interest.  Southwest paid under protest $1,812.53 in use tax ($1,333.30 + $479.23) and $506.36 in interest. 

12. On April 3, 1998, the Director denied Southwest’s protest.

Conclusions of law


We have jurisdiction to hear Southwest’s petition.  Section 621.050.1.
  Southwest has the burden to prove that it is not liable for the amounts assessed.  Section 621.050.2.  We do not merely review the Director’s decision, but find the facts and make an independent decision by applying existing law to the facts.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).  We must do what the law requires the Director to do.  Id. at 20-21.  However, we have the same degree of discretion as the Director and need not exercise it the same way.  State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).  Neither the Director nor this Commission has any power to change the law.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).


Section 144.610 levies a use tax on the use, storage and consumption of any tangible personal property in Missouri.  Section 144.610.1 provides in part:

A tax is imposed for the privilege of storing, using or consuming within this state any article of tangible personal property purchased on or after the effective date of sections 144.600 to 144.745 in an amount equivalent to the percentage imposed on the sales price in the sales tax law in section 144.020.  

Section 144.615(6) provides that following items are exempt from use tax:


Tangible personal property held by processors, retailers, importers, manufacturers, wholesalers, or jobbers solely for resale in the regular course of business[.] 

Exemptions are strictly construed against the taxpayer and are allowed “only to the extent they are clearly and expressly authorized by the language of the statute.”  Spudich v. Director of Revenue, 745 S.W.2d 677, 682 (Mo. banc 1988).  


Section 144.605(7) defines a sale as:

any transfer, barter or exchange or the title or ownership of tangible personal property, or the right to use, store or consume the same, for a consideration paid or to be paid, and any transaction whether called leases, rentals, bailments, loans, conditional sales or otherwise, and notwithstanding that the title or possession of the property or both is retained for security. . . .


Southwest argues that there is a quantitative connection between the samples sent and the purchase of its products because it factors the cost of samples into the price of the product. Southwest asserts that through information received in follow-up contacts, it is able to more effectively market its products, target new customers, and increase its sales.  According to Southwest, the samples are bartered because Southwest demands a promise of feedback before samples are sent.  Therefore, Southwest insists that it has met the elements for exemption as set forth in Aladdin’s Castle, Inc. v. Director of Revenue, 916 S.W.2d 196 (Mo. banc 1996).  


In Aladdin’s Castle, the court held that three elements are necessary for a resale exemption under section 144.615(6):  

(1) a transfer, barter or exchange[;] 

(2) of the title or ownership of tangible personal property or the right to use, store or consume the same[;] 

(3) for a consideration paid or to be paid.  

Aladdin’s Castle, 916 S.W.2d at 198.  The court held in that case that an arcade owner was not liable for use taxes on prizes awarded to customers who bought tokens and played arcade games, despite the fact that some customers received no prizes.  Id. at 197-98.  The customers could not win prizes without purchasing tokens, and a sales tax was charged on the tokens.  Id. at 198.    


The Director contends that Southwest’s samples do not meet the requirement of a resale as set forth in Aladdin’s Castle because there is no payment of consideration from the healthcare providers who receive samples.  The Director argues that there is no quantitative connection between Southwest’s sales and the transfers at issue.  The most analogous case, according to the Director, is R & M Enterprises, Inc. v. Director of Revenue, 748 S.W.2d 171 (Mo. banc 1988).


R & M Enterprises involved a wholesaler of fabric that sent sample books of patterns and inventory to retailers.  The court held that providing the sample books did not constitute a sale for resale despite the fact that the cost of the books was factored into the price charged to customers.  Id. at 173.  The court noted:

There is no quantitative connection between the furnishing of sample books to retailers and the purchase of fabrics by these retailers for their customers.  It is of course to the appellant’s interest to have the sample books in the hands of the retailers, but there is no assurance that orders will be forthcoming from any particular retailer, or of the volume of any such orders.  The circumstance that the cost of binding the books is factored into the price charged the customers is not controlling.  The appellant necessarily considers all of its costs in fixing its prices.  The evidence fails to demonstrate a sale for resale. 

Id. 

We agree with the Director that R & M Enterprises controls.  Southwest receives no assurance that any sample it sends out will ultimately result in a sale.  The free samples sent out by Southwest do not constitute a sale or barter because the recipient of the sample does not pay consideration to Southwest.  Providing feedback concerning the use of the product is not payment of consideration.  The fact that Southwest factors the cost of its samples in fixing prices is irrelevant under the facts of this case.
  In addition to providing free samples to health care 

professionals, Southwest sometimes sends samples to its dealers and distributors for their sales people to show the product to potential buyers.  Section 144.615(6) does not exclude from use tax the raw materials used to make Southwest’s samples.  We therefore conclude that Southwest is liable for use tax as the Director assessed.  


Section 144.720 imposes interest on an underpayment of use tax from the date the payment was due until it is paid.  We conclude that Southwest is liable for interest as the Director assessed.  


SO ORDERED on October 13, 1999.



________________________________



WILLARD C. REINE



Commissioner

�All statutory references are to the 1994 Revised Statutes of Missouri. 


�It may be relevant, but need not be factually proven, in cases involving packing material such as in House of Lloyd v. Director of Revenue, 884 S.W.2d 271 (Mo. banc 1994).  The facts in this case are clearly distinguishable.  Petitioner is giving away the actual product for no consideration whatsoever, except a hope that it might assist a distributor in making a sale. 
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