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SADY SOTO,
)



)



Petitioner,
)




)


vs.

)

No. 12-0835 RE



)

MISSOURI REAL ESTATE
)

COMMISSION,

)




)



Respondent.
)

DECISION 


We deny Sady Soto’s application for licensure as a real estate salesperson.
Procedure


Soto filed a complaint on May 15, 2012, appealing the denial of licensure by the Missouri Real Estate Commission (“MREC”).  MREC filed its answer on June 5, 2012.

This Commission convened a hearing on the complaint on August 21, 2012.  Soto did not personally appear and was not represented by counsel.  Assistant Attorneys General Daniel K. Jacob and You-Jin Han represented MREC.


The matter became ready for our decision on October 9, 2012, the last date for filing a written argument.

Findings of Fact

1. On April 22, 2005, Soto pled guilty to the Class B felony of domestic assault in the first degree
 in the Circuit Court of St. Louis County.  This plea was the result of her stabbing the victim.

2. On May 12, 2006, Soto pled guilty to the Class B felony of assault in the first degree
 in the Circuit Court of St. Louis County.  This plea was the result of her stabbing the victim.

3. On March 27, 2012, Soto completed her application for licensure as a real estate salesperson.  MREC received the application on April 2, 2012.
4. Question 4-13 of the application asks:

Have you…entered a plea of guilty…in a criminal prosecution in this state…whether or not sentence was imposed?  If yes, complete information below.  Attach additional sheet if needed.

5. The “information below” section of Question 4-13 had only enough space for Soto to list one of her two guilty pleas.  Soto listed her 2005 guilty plea.  This section further asked if the conviction or plea was a felony, to which Soto checked the box stating “No.”
6. Soto did not use an additional sheet, as required by Question 4-13, to list her 2006 guilty plea and provide related information.
Conclusions of Law


We have jurisdiction to hear Soto’s complaint.
  The applicant has the burden to show that she is entitled to licensure.
  We decide the issue that was before the MREC,
 which is the application.  We exercise the same authority that has been granted to the MREC.
  Therefore, we 
simply decide the application anew.
  When an applicant for licensure files a complaint, the agency’s answer provides notice of the grounds for denial of the application.


MREC argues there is cause for denial under two separate areas of Chapter 339, RSMo.  First, MREC argues there is cause to deny under § 339.100.5(1).  Second, it argues there is cause to deny under § 339.080.1 and § 339.100.2(16), (18), and (25).
I. Section 339.100.5(1)

Section 339.100.5 provides:

Notwithstanding other provisions of this section, a broker or salesperson's license shall be revoked, or in the case of an applicant, shall not be issued, if the licensee or applicant has pleaded guilty to, entered a plea of nolo contendere to, or been found guilty of any of the following offenses or offenses of a similar nature established under the laws of this, any other state, the United States, or any other country, notwithstanding whether sentence is imposed:

(1) Any dangerous felony as defined under section 556.061 or murder in the first degree[.]

Section 556.061 provides:
In this code, unless the context requires a different definition, the following shall apply:
*     *     *

(8) "Dangerous felony" means the felonies of arson in the first degree, assault in the first degree, attempted forcible rape if physical injury results, attempted forcible sodomy if physical injury results, forcible rape, forcible sodomy, kidnapping, murder in the second degree, assault of a law enforcement officer in the first degree, domestic assault in the first degree, elder abuse in the first degree, robbery in the first degree, statutory rape in the first degree when the victim is a child less than twelve years of age at the time of the commission of the act giving rise to the offense, statutory sodomy in the first degree when the victim is a child less than twelve years of age at the time of the commission of the act giving rise to the offense, and, abuse of a child pursuant to 
subdivision (2) of subsection 3 of section 568.060, child kidnapping, and parental kidnapping committed by detaining or concealing the whereabouts of the child for not less than one hundred twenty days under section 565.153[.]
(Emphasis added.)  Soto pled guilty to both domestic assault in the first degree and assault in the first degree.  Both of these crimes are defined as dangerous felonies under § 556.061.  Therefore, we find cause to deny Soto’s application for licensure as a real estate salesperson under § 339.100.5.
II. Sections 339.080 and 339.100.2(16), (18), and (25)

Sections 339.080 and 339.100.2 provide:
339.080. 1. The [MREC] may refuse to examine or issue a license to any person known by it to be guilty of any of the acts or practices specified in subsection 2 of section 339.100[.]

*     *     *

339.100.2. The [MREC] may cause a complaint to be filed with the administrative hearing commission as provided by the provisions of chapter 621 against any person or entity licensed under this chapter or any licensee who has failed to renew or has surrendered his or her individual or entity license for any one or any combination of the followings acts:
*     *     *

(16) Committing any act which would otherwise be grounds for the commission to refuse to issue a license under section 339.040;

*     *     *

(18) Been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution under the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions, or duties of any profession that is licensed or regulated under this chapter, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed;

*     *     *

(25) Making any material misstatement, misrepresentation, or omission with regard to any application for licensure or license renewal. As used in this section, "material" means important information about which the [MREC] should be informed and which may influence a licensing decision[.]

A. Subsection (16) – Good Moral Character

Section 339.040 provides:
1. Licenses shall be granted only to persons who present . . . satisfactory proof to the commission that they:
(1) Are persons of good moral character[.]

Good moral character is honesty, fairness, and respect for the law and the rights of others.
  When MREC proves a criminal conviction, we determine the applicant’s moral character from her conduct, present reputation, evidence of any rehabilitation, and upon “a consideration and determination of the entire factual congeries.”
  Soto did not appear at the hearing and provided no evidence of her rehabilitation or present reputation.  Her conduct in not fully disclosing her criminal actions on her application indicates she still lacks good moral character.  Because she lacks good moral character, as required by § 339.040, we find cause to deny Soto’s application for licensure as a real estate salesperson under §§ 339.080 and 339.100.2(16).
B. Subsection (18) – Criminal Offenses

“Reasonably related” is a low threshold.  The crimes of domestic assault in the first degree and assault in the first degree are reasonably related to the duties of a real estate salesperson, who frequently meets clients alone at properties that are for sale.  Placing an individual with this criminal history in a position to meet clients alone potentially endangers the public.  We find that the crimes of domestic assault in the first degree and assault in the first degree are reasonably related to the duties of a real estate salesperson.

Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.  Violence is defined as “exertion of physical force so as to injure or abuse[.]”


The crimes to which Soto pled guilty are §§ 565.050
 and 565.072,
 which provide:

565.050. 1. A person commits the crime of assault in the first degree if he attempts to kill or knowingly causes or attempts to cause serious physical injury to another person.

*   *   *

565.072. 1. A person commits the crime of domestic assault in the first degree if he or she attempts to kill or knowingly causes or attempts to cause serious physical injury to a family or household member or an adult who is or has been in a continuing social relationship of a romantic or intimate nature with the actor, as defined in section 455.010, RSMo.
Neither of these crimes requires, as an essential element, the intentional perversion of the truth or a disposition to defraud or deceive.  Therefore, neither fraud nor dishonesty is an essential element of the crimes to which Soto pled guilty.  Both of these crimes require the knowing attempt to cause serious physical injury, which has the same meaning as the Merriam-Webster’s definition of violence quoted above.  Therefore, we find that Soto pled guilty to crimes that contain the essential element of violence.

Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”[
]


In Brehe v. Missouri Dep’t of Elementary and Secondary Education,
 a case that involved discipline of a teacher’s certificate under § 168.071 for committing a crime involving moral turpitude, the court referred to three classifications of crimes:

(1) crimes that necessarily involve moral turpitude, such as frauds (Category 1 crimes);

(2) crimes “so obviously petty that conviction carries no suggestion of moral turpitude,” such as illegal parking (Category 2 crimes); and

(3) crimes that “may be saturated with moral turpitude,” yet do not involve it necessarily, such as willful failure to pay income tax or refusal to answer questions before a congressional committee (Category 3 crimes).


The court stated that Category 3 crimes require consideration of “the related factual circumstances” of the offense to determine whether moral turpitude is involved.


Prior to Brehe, the Supreme Court determined that “The circumstances surrounding an assault related crime may establish an offense involving moral turpitude.”
  We take this to mean that both assault in the first degree and domestic assault in the first degree are Category 3 crimes that require the related factual circumstances in order to determine whether they involve moral turpitude.  While we know that Soto pled guilty to these crimes because she stabbed the victim in both instances, we do not know the related factual circumstances such as what led to the stabbing or the victim’s outcome after each stabbing.  Without such information, we do not have sufficient evidence to determine that Soto pled guilty to crimes involving moral turpitude.  Therefore, we find Soto did not plead guilty to crimes that involve moral turpitude.

We find cause to deny Soto’s application for licensure as a real estate salesperson under §§ 339.080 and 339.100.2(18) for pleading guilty to crimes that are reasonably related to the duties of a real estate sales person and that contain violence as an essential element.
C. Subsection (25) – Material Misrepresentation 
and Omission on Application

To omit is “to leave out or leave unmentioned.”
  On her application for licensure, Soto failed to fully disclose her criminal record.  She did this by leaving out her more recent guilty plea of assault in the first degree.  Without evidence to the contrary, we presume she made this omission to influence MREC into providing her with a real estate salesperson license.

Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.
  On her application for licensure, Soto checked “no” when asked whether the crime that she disclosed was a felony.  The crime Soto disclosed is domestic assault in the first degree, which is a Class B felony.  By checking the wrong box, Soto made an untrue statement on her application and, therefore, made a misrepresentation.  Without evidence to the contrary, we presume she made this misrepresentation with the intent to deceive and influence MREC into providing her with a real estate salesperson license.

We find cause to deny Soto’s application for licensure as a real estate salesperson under §§ 339.080 and 339.100.2(25).

Summary


We deny Soto’s application for licensure as a real estate salesperson under § 339.100.5 and §§ 339.080 and 339.100.2 (16), (18), and (25).

SO ORDERED on March 25, 2013.


                                                                ___________________________________

                                                                SREENIVASA   RAO   DANDAMUDI 


                                                                Commissioner
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