Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF INSURANCE,
)



)



Petitioner,
)




)


vs.

)

No. 04-0067 DI




)

JESUS SORIANO,

)




)



Respondent.
)

DECISION


The Director of Insurance (“the Director”) may discipline Jesus Soriano for mail fraud and for being convicted of that offense.  

Procedure


The Director filed a complaint on January 14, 2004.  On February 25, 2004, Soriano received notice of this case, a copy of the complaint, and notice of the hearing by certified mail.  On July 13, 2004, we convened a hearing on the complaint.  Senior Counsel Stephen R. Gleason represented the Director.  Soriano appeared, but presented no evidence or argument.  Our reporter filed the transcript on August 17, 2004.  

Findings of Fact

1. The Director licensed Soriano as an insurance producer from March 27, 2000, to March 27, 2004.  

2. Soriano owned Banker’s Title Company (“Banker’s”) and did business with The Loan Store/Mid-Town Mortgage (“TLS”).  He used those entities to conceal the true sources of funds in two sham transactions.  The purpose of those transactions was to help the owner (“the Owner”) of the property at 4301 (or 4303) McPherson in the city of St. Louis, Missouri, (“the property”) maintain possession of the property.  

a. In each transaction, a straw buyer purportedly purchased the property for $460,000, paid in the form of a down payment and financing for the balance.  A falsified loan application overstated the buyer’s ability to make the down payment and support the financing.  Soriano provided the down payment, and TLS lent the inflated amount from its line of credit.    

b. In the first transaction, the loan application falsely stated that the first buyer had $150,000 on deposit with Bank of America.  The first transaction closed at Banker’s on June 27, 2001.  TLS lent the first buyer $345,000 and then sold its mortgage to an unsuspecting out-of-state financial institution that relied on the documents associated with the first transaction in purchasing the loan.  

c. In the first transaction, the down payment was a Bank of America cashier’s check in the amount of $118,194.37 payable from the first buyer to Banker’s.  Soriano purchased the check with funds from Banker’s escrow account.  Soriano used it as part of the $273,070 that he sent for the $275,000 payoff of the Owner’s first mortgage.  

d. In the second transaction, Soriano made the second buyer’s down payment in the amount of $107,409.36.  TLS loaned the second buyer $368,000.  The second transaction closed in December 2001.  

Under both loans, the Owner occupied the property and made mortgage payments, but he defaulted.  

3. On February 7, 2003, the United States District Court for the Eastern District of Missouri convicted Soriano of mail fraud under 18 USC §§ 1341 and 1342
 and imposed sentence.  The sentence included 12 months and one day in prison, three years of supervised probation, and $347,632 in restitution to the purchaser of the mortgage in the first transaction.   

Conclusions of Law

We have jurisdiction to hear the Director’s complaint.  Section 375.141.1.  The Director has the burden to prove that Soriano has committed an act for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  The text of the complaint reads as follows:

Scott B. Lakin, Director of the Missouri Department of Insurance, for his Complaint against Respondent, states as follows:

INFORMATION RELEVANT TO ALL COUNTS


1.  Petitioner is the Director of the Missouri Department of Insurance (“the Director”) whose duties include, pursuant to Chapter 375, RSMo, the regulation, supervision and discipline of insurance producers.


2.  Respondent Jesus Soriano (“Respondent”) was issued an insurance producer license by the Director, number PR235863, which expires on March 27, 2004.  


3.  This Commission has jurisdiction of this Complaint pursuant to section 621.045, RSMo.  

COUNT I


4.  Respondent has been convicted of a felony or crime involving moral turpitude, a ground for discipline of Respondent’s license under section 375.141.1(6), RSMo.


5.  The facts are as follows:

a. On or about February 7, 2003, in the United States District Court, Eastern District of Missouri in case number 4:02CR592RWS, Respondent was convicted of the crime of Mail Fraud under 18 USC 1341 and 2, and 

b. Such crime is a felony.

COUNT II


6.  Respondent has used fraudulent, coercive, or dishonest practices, or demonstrated incompetence, untrustworthiness or financial irresponsibility in the conduct of business in this state or elsewhere, a ground for discipline of Respondent’s license under section 375.141.1(8), RSMo.


7.  The facts are as follows:

a. On or about February 7, 2003, Respondent was convicted of the felony crime of Mail Fraud as more fully set forth in Count I of this Complaint, which is incorporated herein by reference.


WHEREFORE, Petitioner requests that this Commission find cause to discipline the insurance producer license of Respondent. 

The Director has proven each fact alleged in that complaint, as set forth in Finding 3.  

Count I

Count I cites § 375.141.1(6), which allows discipline for:

[h]aving been convicted of a felony or crime involving moral turpitude[.]

Soriano was convicted under federal statute 18 USC § 1341, which provides:

Whoever, having devised or intending to devise any scheme or artifice to defraud, or for obtaining money or property by means of false or fraudulent pretenses, representations, or promises, or to sell, dispose of, loan, exchange, alter, give away, distribute, supply, or furnish or procure for unlawful use any counterfeit or spurious coin, obligation, security, or other article, or anything represented to be or intimated or held out to be such counterfeit or spurious article, for the purpose of executing such scheme or artifice or attempting so to do, places in any post office or authorized depository for mail matter, any matter or thing whatever to be sent or delivered by the Postal Service, or deposits or causes to be deposited any matter or thing whatever to be sent or delivered by any private or commercial interstate carrier, or takes or receives therefrom, any such matter or thing, or knowingly causes to be delivered by mail or such carrier according to the direction thereon, or at the place at which it is directed to be delivered by the person to whom it is addressed, any such matter or thing, shall be fined under this title or imprisoned not more than 20 years, or both. If the violation affects a financial institution, such person shall be fined not more than $1,000,000 or imprisoned not more than 30 years, or both.

Soriano was also convicted under federal statute 18 USC § 1342, which provides:

Whoever, for the purpose of conducting, promoting, or carrying on by means of the Postal Service, any scheme or device mentioned in 

section 1341 of this title or any other unlawful business, uses or assumes, or requests to be addressed by, any fictitious, false, or assumed title, name, or address or name other than his own proper name, or takes or receives from any post office or authorized depository of mail matter, any letter, postal card, package, or other mail matter addressed to any such fictitious, false, or assumed title, name, or address, or name other than his own proper name, shall be fined under this title or imprisoned not more than five years, or both.

Mail fraud involves moral turpitude.  Neibling v. Terry, 177 S.W.2d 502, 503 (Mo. banc 1944).  It is also a felony.  U.S. v. Patel, 370 F.3d 108, 117 (1st Cir. 2004).  The Director proved Soriano’s conviction.  We conclude that Soriano is subject to discipline under § 375.141.1(6).  

Count II

Count II cites § 375.141.1(8), which allows discipline for:

[u]sing fraudulent, coercive, or dishonest practices, or demonstrating incompetence, untrustworthiness or financial irresponsibility in the conduct of business in this state or elsewhere.  

As set forth in Finding 2, the record shows that Soriano’s “conduct of business” included false statements to inflate the value of loans, which we infer that the purchaser of the loan relied upon.  

Soriano’s scheme is within the terms of § 375.141.1(8).  Fraud is an intentional perversion of truth to induce another person to act in reliance upon it.  Hernandez v. State Bd. of Regis’n for the Healing Arts, 936 S.W.2d 894, 899 n.2 (Mo. App., W.D. 1997).  Dishonesty is a lack of integrity, a disposition to defraud or deceive.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 333 (10th ed. 1993).  Incompetency is a general lack of present ability to perform a given duty.  Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 116, aff'd, 744 S.W.2d 524 (Mo. App., E.D. 1988).  It includes a general indisposition to use otherwise sufficient ability.  Forbes v. Missouri Real Estate Comm'n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  The definition of 

trustworthy is “worthy of confidence” or “dependable.”  WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 2457 (unabr. 1986).  Irresponsible means “not based on sound reasoned considerations . . . unprepared or unwilling to meet financial responsibilities.”  Id. at 1196.

Soriano’s scheme was a fraudulent and dishonest practice, demonstrates untrustworthiness and financial irresponsibility, and shows that he generally lacks the ability to honestly report monetary transactions required of insurance producers.  It is therefore cause for discipline under § 375.141.1(8).  

However, § 375.141.1(8) was effective on August 28, 2001, when Senate Bill 193 repealed § 375.141.1, RSMo 2000, and reenacted § 375.141.1.  Section A , S.B. 193, 91st Gen. Assem., 1st  Reg. Sess. (2001 Mo. Laws 977, 978 ); Mo. Const. Art. III, § 29.  The two transactions for which Soriano was convicted occurred at different times.  We must apply the substantive law in effect when the events occurred.  Section 1.170; Comerio v. Beatrice Foods Co., 595 F.Supp. 918, 920-21 (E.D. Mo., 1984).  Because the second transaction occurred in December of 2001, § 375.141.1(8) applies to it.  Because the first transaction occurred in June 2001, we must apply § 375.141.1, RSMo 2000, to it.  

Further, we can find cause for discipline only on the law cited in the complaint.  Sander v. Missouri Real Estate Comm'n, 710 S.W.2d 896, 901 (Mo. App., E.D. 1986).  Section 375.141.1(4), RSMo 2000, allows discipline if Soriano:

[d]emonstrated lack of trustworthiness or competence[.]

Soriano had notice of that ground for discipline because it is also contained in § 375.141.1(8), which Count II cited.  Soriano is subject to discipline for the second transaction under 

§ 375.141.1(4), RSMo 2000.  

As to the remaining grounds for discipline cited in Count II, § 375.141.1(6), RSMo 2000, allows discipline if Soriano:

[p]racticed . . . fraud [or] deception . . . in connection with any insurance transaction[.]

Unlike the current statute, § 375.141.1(6), RSMo 2000, expressly confines its grounds for discipline to insurance transactions.  The Director has not shown or even alleged that Soriano’s conduct had a “connection with any insurance transaction.”  There are no facts from which we can infer that title insurance or any other kind of insurance was involved.  Therefore, the second transaction is not cause for discipline as fraud or deception.   

Summary


Soriano’s mail fraud conviction is cause for discipline under § 375.141.1(6).  Soriano’s mail fraud scheme is cause for discipline under § 375.141.1(4), RSMo 2000, and under 

§ 375.141.1(8).  


SO ORDERED on August 26, 2004.  



________________________________



JOHN J. KOPP



Commissioner

	�Statutory references are to the 2003 Supplement to the Revised Statutes of Missouri unless otherwise noted.
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