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STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No. 11-1637 BN



)

MARSHALL NATHANAEL SOOTER,
)




)



Respondent.
)

DECISION


The State Board of Nursing (“the Board”) has not proved that Marshall Nathanael Sooter is subject to discipline. 
Procedure


On August 8, 2011, the Board filed a complaint seeking to discipline Sooter.  Sooter received a copy of the complaint and our notice of complaint/notice of hearing on August 11, 2011.  He did not file an answer.  

We held a hearing on May 4, 2012.  Tina M. Crow Halcomb represented the Board.  Sooter did not appear, nor did anyone representing him.  The case became ready for our decision on May 10, 2012, the date the transcript was filed.
Findings of Fact

1. Sooter was licensed by the Board as a registered professional nurse (“RN”).  His license was current and active at all relevant times.  His license lapsed on April 30, 2011.
2. From May 6, 2009 to October 26, 2009, Sooter was employed by Select Specialty Hospital (“the hospital”) in Springfield, Missouri.
3. During this time, Sooter withdrew certain controlled substances, including morphine, fentanyl, oxycodone, Xanax, and lorazepam,
 at much higher rates than other nurses employed at the hospital.
4. Hospital staff investigated Sooter’s narcotics counts.  The Director of Clinical Services contacted Sooter and asked him to come in to the hospital for a drug screen.  Sooter called in sick, and the hospital did not hear from him again.  The hospital terminated Sooter’s employment.

Conclusions of Law 


We have jurisdiction to hear the case.
  The Board has the burden of proving that Sooter has committed an act for which the law allows discipline.
  The Board alleges that there is cause for discipline under § 335.066:
2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew of has surrendered his or his 
certificate of registration or authority, permit or license for any one or any combination of the following causes:
*   *   *

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *

(6) Violation of, or assisting or enabling any person to violate, any provision of sections 335.011 to 335.096, or of any lawful rule or regulation adopted pursuant to sections 335.011 to 335.096;

*   *   *

(12) Violation of any professional trust or confidence [.]

The Problems with this Case


Our task in deciding this case is complicated by two things:  the complaint and the evidence.


The complaint contains 24 numbered paragraphs, most of which conform to the following pattern:

7.
An internal review of patient records revealed that Licensee withdrew Morphine 4 mg vials, 27 times for a total of 108 mgs.  The nurse with the next highest total withdrew Morphine 4 mg, vials 18 times for a total of 66 mg.

*   *   *

15.
An internal review of patient #10476 chart revealed that Licensee administered IV Morphine eight times during three shifts.  Other nurses caring for patient 10476 only administered IV Morphine one time in seven shifts.  Also for patient 10476, Licensee administered Morphine 15 mg fourteen times during three shifts.  Other nurses administered Morphine 15 mg only six times during 3 shifts for the same patient.

*   *   *

21.
On or about October 26, 2009, Licensee was terminated from Select Specialty Hospital for failure to comply with medication administration practices, particularly documentation of waste, and suspected narcotic waste.

The complaint then alleges:

22.
Licensee’s conduct, as described herein, constitutes incompetence, misconduct, gross negligence and misrepresentation in the performance of the functions and duties of a nurse.

23.
Licensee’s conduct, as described herein, constitutes a violation of professional trust or confidence.

The allegations in the complaint, even if proved, establish only that Sooter withdrew more narcotics than other nurses.  They do not, on their own, establish cause to discipline Sooter.  The complaint never alleges that Sooter diverted the medications or even that he failed to properly document their wastage.  The most it alleges is that the hospital believed he did.  The one direct allegation contained in the complaint – that Sooter routinely did not have witnesses as required when wasting controlled substances – is not supported by the evidence:  the hospital stated that he rarely had a witness, but there is no evidence that having a witness was hospital policy or was  otherwise “required.”


We cannot find cause to discipline a licensee for uncharged conduct.
  But even if we consider that the Board’s complaint sufficiently alleged that Sooter improperly documented the wastage of narcotics, we run into the second problem with this case:  the evidence.

The evidence in this case – Board Exhibit A – consists of the affidavit of the Board’s executive director, followed by ten pages of the Board’s investigative report and approximately 300 pages of records
 from the hospital, many of which are medication administration records.  If the hospital records prove anything, the Board has not provided us with a description of what that might be.  The Board declined to file a written argument or even to point out any parts of the hospital records that it believed might support its case.

The investigative report contains summaries of interviews with the hospital’s director of clinical services and with Sooter himself.  These materials are not only hearsay upon hearsay, they are summaries of hearsay upon hearsay.  It is true that where no objection is made, as in this 
case, hearsay evidence in the records can and must be considered in administrative hearings.
  But this principle does not mean that we cannot evaluate the weight of such evidence.   The one direct communication contained in the exhibit is a letter from Sooter to the Board.  In it, he denies taking narcotics for his own use or for sale.  He explains that he takes pain control seriously and that on occasion he took a 4 mg vial of morphine and gave it to a client in two doses because he knew the client would require pain management.  This is consistent with the summary of the interview he gave to the Board’s investigator, in which he is reported to have stated that he probably gave more pain medication than other nurses because he was trained that way, he watched his parents suffer at the end of their lives, and he treated patients based upon how they reported their pain because pain is subjective.


We cannot, and should not, make the Board’s case for it.  To do so would effectively cast this Commission in the role of the Board’s advocate, a role that would be antithetical to our mission to serve as impartial fact finders and judges.  In this case, Sooter might very well have diverted narcotics, administered too much to patients, or failed to document properly, in which case he would be subject to discipline.  But the Board has the burden of proof, and it simply has not proved its case.  It did not directly allege that Sooter diverted medications or improperly documented their wastage, then provided inscrutable records and conflicting hearsay accounts of what happened when Sooter was employed at the hospital.  The Board has not proved that Sooter violated professional trust, or that his conduct constituted incompetence, misconduct, gross negligence or misrepresentation.  Finally, it has not proven cause to discipline Sooter’s license under § 335.066.2(6), as its complaint references no statute or regulation he allegedly violated.  
This is, once again, tantamount to asking us to find cause to discipline his license for uncharged conduct, which we cannot do.  
Summary


The Board has not proved that Sooter is subject to discipline.  

SO ORDERED on June 8, 2012.


________________________________



KAREN A. WINN


Commissioner

	�Morphine is a controlled substance pursuant to § 195.017.4(a)m; oxycodone, fentanyl, and lorazepam are controlled substances under § 195.017.4(a)n,  § 195.017.4(2)(i), and § 195.017.8(2)(bb), respectively.  Xanax is a trade name for alprazolam, a controlled substance under § 195.017.8(2)(a).  Statutory citations are to RSMo Supp. 2011, unless otherwise indicated.


�Section 621.045.  


�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


	�We do not conclude that such a practice is not required – it may be – only that the Board presented no evidence that it was.  This may seem to be a fine distinction, but it is an important one.  If the practice was not required, failing to have witnesses is not, by itself, a violation of professional standards, only further evidence that Sooter might have diverted narcotics or improperly documented their wastage.  Sooter also stated in a letter to the Board that, to his knowledge, he did have witnesses when he wasted controlled substances.


	�Dental Bd. v. Cohen, 867 S.W.2d 295, 297 (Mo. App., W.D. 1993).  


	�This is a guess, as the pages are not bates-stamped or numbered.


�Clark v. FAG Bearings Corp., 134 S.W.3d 730, 736 (Mo. App., S.D. 2004) (citing Dorman v. State Bd. of Regis’n for the Healing Arts, 62 S.W.3d 446 (Mo. App., W.D. 2001)).
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