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DECISION


Michelle R. Todd and Joshua D. Harmon, d/b/a Soggy Bottoms (“Petitioners”), are not subject to discipline because they did not permit lewd acts in their licensed establishment.
Procedure


On June 17, 2009, Petitioners filed an complaint appealing the Supervisor of Alcohol and Tobacco Control’s (“the Supervisor”) decision revoking their license.  On November 2, 2009, we held a hearing on the complaint.  Assistant Attorney General Christopher R. Fehr represented the Supervisor.  Jay O. Barnes, with Barnes & Associates, represented Petitioners.  The matter became ready for our decision on March 5, 2010, the date the last brief was due.

Findings of Fact

1. Petitioners do business as Soggy Bottoms and are licensed by the Supervisor.
2. Petitioners have owned Soggy Bottoms since November 2008.  They invested their life savings into the bar and have financial commitments related to the bar for the next four years.

3. The bar contains a large open area with a dance floor and a horseshoe-shaped bar with seating on either side.  In the back of the bar there is a room with doors (“the back room”).
4. Groups reserve the back room without charge for various events and parties, including business meetings, birthday parties, and retirement parties.

5. On April 18, 2009, a group, the Missouri River Players, had signed up for the room.  The group was not affiliated with Harmon or Todd.  The group had used the back room before this date without incident.
6. On April 18, 2009, the Supervisor’s agents visited Soggy Bottoms at approximately 10:00 p.m.  At first, they stayed in the front part of the bar.

7. April 18, 2009, was a very busy night at Soggy Bottoms.  Petitioners stayed in the front part of the bar for most of the evening.

8. At 10:20 p.m., the agents went into the back room.  They signed a sign-in sheet for door prizes.  The raffle took place and people were awarded prizes of adult sex toys and a novelty inflatable basketball.

9. The agents ordered drinks and observed acts such as men putting their mouths on women’s breasts and oral sex.  Women exposed their breasts.  People were going from person to person in a small group, “kissing, fondling, exposing breasts, oral copulation . . . touching with the fingers for stimulation.”

10. The agents took still pictures and video footage of the customers’ lewd acts.  The individuals participating in the lewd acts would huddle in small groups away from the door.

11. While the agents were there, Petitioners’ employee, Darla Gilpin, acted as a waitress in the bar, but had been instructed to clear the back room, bussing the tables, gathering empty glasses, and taking drink orders if requested.  She was in the back room three times during the hour and a half that the agents were there.  Lewd acts were taking place during the time period that she was in the back room.
12. Gilpin is a slight person of modest height.  Gilpin did not witness the lewd acts observed by the agents.

13. No one reported the lewd acts to Gilpin, Harmon or Todd.

14. Harmon received a complaint that a man was talking to female patrons in a rude manner.  Harmon removed him from the bar and called a cab for him.

15. There was no bar station in the back room.  The door to the back room was opened and closed at different times.
16. Petitioners had no liquor control violations before this incident.
17. The “Employee Expectations” list that Petitioners give to their employees states:  “YOU ARE EXPECTED to hold up all the liquor laws of Missouri, county, and city.  If you break the law you will be terminated.”
  They told their employees that allowing lewdness in the bar or sale to minors would result in termination.

18. On one occasion, during a Mardi Gras party at Soggy Bottoms, a woman had attempted to show her breasts, and she was asked to leave the premises.

19. By order dated May 26, 2009, the Supervisor revoked Petitioners’ license for 21 counts of lewdness.
20. Petitioners installed video surveillance cameras to monitor the back room.

Conclusions of Law 


We have jurisdiction to hear the complaint.
  The Supervisor has the burden to prove the facts by a preponderance of the credible evidence.
 
Section 311.680.1
 provides:

Whenever it shall be shown, or whenever the supervisor of liquor control has knowledge, that a person licensed hereunder has not at all times kept an orderly place or house, or has violated any of the provisions of this chapter, the supervisor of liquor control may warn, place on probation on such terms and conditions as the supervisor of liquor control deems appropriate for a period not to exceed twelve months, suspend or revoke the license of that person[.]

Section 311.660 provides:

The supervisor of liquor control shall have the authority to suspend or revoke for cause all such licenses; and to make the following regulations, without limiting the generality of provisions empowering the supervisor of liquor control as in this chapter set forth as to the following matters, acts and things:

*   *   *

(6) Establish rules and regulations for the conduct of the business carried on by each specific licensee under the license, and such rules and regulations if not obeyed by every licensee shall be grounds for the revocation or suspension of the license[.]

The Supervisor's answer provides notice of the grounds for discipline in this appeal.
  The licensee is responsible for the conduct of its employees.
  The Supervisor alleges that Petitioners violated 11 CSR 70-2.130(14):

Lewdness.  No retail licensee or his/her employee shall permit in or upon his/her licensed premises –

(A) The performance of acts, or simulated acts of sexual intercourse, masturbation, sodomy, bestiality, oral copulation, flagellation or any sexual acts which are prohibited by law;

(B) The displaying of any portion of the areola of the female breast;

(C) The actual or simulated touching, caressing or fondling of the breast, buttocks, anus or genitals;

(D) The actual or simulated displaying of the pubic hair, anus, vulva or genitals;

(E) The permitting by a licensee of any person to remain in or upon the licensed premises who exposes to public view any portion of his/her genitals or anus[.]

Petitioners argue that they did not permit any conduct because they did not know it was taking place.
Scienter Required to “Permit”

“Permit” is defined as

1 : to consent to expressly or formally . . . 2 : to give leave : AUTHORIZE  3 : to make possible . . . to give an opportunity : ALLOW[.
]

“Permit” includes passive conduct, including “to allow by tacit consent or by not hindering[.]”
  But we agree with Petitioners that in order to allow or consent to something, one must know about it.

In Laube v. Stroh,
 liquor licensees had been disciplined for permitting conduct even when the administrative law judge found that they had no knowledge of the conduct.  The court stated:  “The concept that one may permit something of which he or she is unaware does not 
withstand analysis.”
  The court rejected an approach that would have imposed strict liability on the bar owners, and stated:
A licensee has a general, affirmative duty to maintain a lawful establishment.  Presumably this duty imposes upon the licensee the obligation to be diligent in anticipation of reasonably possible unlawful activity, and to instruct employees accordingly.  Once a licensee knows  of a particular violation of the law, that duty becomes specific and focuses on the elimination of the violation.  Failure to prevent the problem from recurring, once the licensee knows of it, is to “permit” by a failure to take preventive action.  This is a more reasonable alternative to the Board’s interpretation of McFaddin, and one more consistent with logic and reasonable fairness.[
]

In Full Moon Saloon, Inc. v. City of Loveland, 
 the court allowed “constructive knowledge” to suffice to find that a licensee permitted the sale of alcohol to an underage person:
Constructive knowledge may be inferred if the conduct occurs openly, such that a reasonable person would observe it.  If knowledge of the prohibited conduct could have been obtained through the exercise of reasonable care and diligence, constructive knowledge may be inferred.

Applying a constructive knowledge standard does not place an undue burden on the licensee because constructive knowledge requires only reasonable care and diligence and does not require extraordinary vigilance.[
]
But the court rejected a strict liability standard under which there could be a violation without any knowledge.

In McGuire v. Curry,
 the court found that knowledge is required to hold someone responsible for permitting a person less than 21 years old to consume alcoholic beverages on the premises.  The court stated:
We conclude that SDCL 35-4-79 does not impose a specific duty on an on-sale licensee to prevent an underage employee from consuming alcohol, when that on-sale licensee has no knowledge of a liquor law violation by the underage employee.  The statute is clear:  the on-sale licensee cannot permit the consumption of alcohol on the premises.  There was no permission here (tacit or explicit), only a lack of supervision to prevent consumption.  Moreover, the Speedway had a no-drinking policy in force prohibiting its underage employees from consuming alcoholic beverages, and, as McGuire acknowledges, the Speedway was not aware that Curry was drinking on the premises.  There being no permission, SDCL 35-4-79 is not implicated.[
]

We are persuaded that there must be at least constructive knowledge in order to authorize or allow something.
Knowledge in this Case
Todd and Harmon

Thus, we must determine whether Petitioners or their employees knew, or whether a reasonable person would have known, about the lewd conduct.   This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.
  There is no need to make a choice between the conflicting testimony because the testimony presented is not directly contradictory.

None of the Supervisor’s witnesses could testify as to anything that would put Todd or  Harmon on notice of what was taking place in the back room other than that the door was occasionally open.

The Supervisor’s witnesses failed to establish any link between Petitioners and the Missouri River Players.  Both Todd and Harmon testified that that they had no connection to the group and did not know what was taking place in the back room.  Many things make their 
testimony credible.  They were very busy that night and stayed in the front part of the bar.  Harmon testified:
What I was mostly doing that night was making sure I was being bar back but the main job I had was doing the security for the front portion.  We had roughly 150 patrons in the front portion of the bar, 120, 150 patrons.  And I was more worried about what was going on in the front portion of the bar.[
]
They removed a person from the bar who was merely being rude.  They had dealt with lewdness in the past by asking the person to leave the premises.  They had policies in place that included following the liquor laws, specifically ones involving lewdness.  They have invested their life savings in the bar and had no pecuniary reason to risk it on this occasion.  They were not even renting the back room; the only money they made was from drinks sold to the group members.  We find Petitioners credible witnesses and believe that they did not know or reasonably should have known about the conduct in the back room.

Gilpin


Gilpin’s knowledge is more problematic.  If she knew, then she violated a liquor law by permitting lewdness.  Petitioners would be subject to discipline under 11 CSR 70-2.140(1), which imposes strict liability to the licensee when an employee on the premises violates a law or regulation.

The Supervisor’s witnesses could not testify that Gilpin actually saw anything.  Agent Rodney Keller testified:

Q:  So you can’t point to me – zero of the 21 acts you can point to that [Gilpin] definitely witnessed in your mind?

A:  In my mind, I cannot.

They testified and provided video evidence that she was in the back room, took drink orders, and cleared tables.  The Supervisor asks us to infer from these facts that Gilpin must have seen the lewd behavior.


Gilpin testified that she did not see any lewd conduct in the back room.  She testified that she had only worked at the bar a few days before that night and had never before worked in the back room.  She testified: 

Q:  I’m going to ask you some questions about this.  Let me ask you the first question, did you see any lewd behavior back there?
A:  No.

Q:  Did you go back there three or four different times within the hour and a half period?

A:  Yes.

Q:  What were you doing back there to do?

A:  To get glasses and clean the tables off, the ashtrays were getting full, dumping those, removing all bottles off the tables.

Q:  When you went back there, were you back there to investigate anything?

A:  No.  I was just back there to clean the tables up.

*   *   *

Q:  How long would you say you were in there each of those times you were in there?

A:  Probably about a total of five minutes altogether.

Q:  So maybe, you know, a minute and twenty seconds each?

(The witness nodded her head.)

Gilpin viewed portions of the video that included her and testified as to why she did not see the conduct when she was in the same room:

Q: . . .  Now, you’re in the background there, aren’t you?
A:  Yes.

Q:  If you can go back.  Were you looking in that direction or where were you looking?

A:  I was looking down at the table because I was grabbing the glasses off the table and the ashtrays.

Q:  I think you’re going to show up on the right side of this video, but I’m not for certain.  No, whatever it was happening is not happening any more looks like.  I believe you were there in the background for just a second, but can you tell me from looking at that video do you have a straight line as to what was going on?

A:  No, I was blocked.

Q:  Can you see what’s going on there?

A:  No, because I was looking straight ahead of the table asking them for glasses.

Q:  Are there people in between you and whatever is going on here?

A:  Yes.

Q:  Now, you go around them?

A:  Uh-huh.

Q:  Did you look and see what was going on in the middle?

A:  No.

Q:  How could you not?

A:  I was trying to see where I was walking.  You’ve got people her and that big group of people there.

Q:  Are these small people?

A:  No.

Q:  They’re large?

A:  Uh-huh.

Q:  They tend to block some views?

A:  Yes.

Viewing the video confirms her testimony.  She was concentrating on her job of clearing glasses and trash.  Large groups of people are surrounding the participants in the lewd acts as captured in the video.  Gilpin’s testimony that she saw nothing is credible.

Gilpin did not permit lewdness.  Petitioners are not subject to discipline because neither they nor an employee permitted lewd acts in their licensed establishment.
Summary


There is no cause for discipline.

SO ORDERED on June 25, 2010.



________________________________



NIMROD T. CHAPEL, JR.
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